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AUTHOR’S NOTE 

S OME day the Gallup experts might find out for 
MS what proportion of readers skips the intro- 
duction. I believe the figure would be a high one, and 
so I have put most of my introductory matter into 
Chapter One. I have on this page only to record my 
thanks: in particular to my friend Telford Taylor and 
my brother-in-law Michael Eden for the care with 
which they have scrutinised my drafts and for their 
many penetrating comments on points great and small : 
but most particularly to my wife, whose bright interest 
and clear mind not only illumine difficult problems, 
but also — rarer gift — show which problems are the 
ones which matter. 

Aspley Guise, 
Christmas 1946 
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Chapter One 

PRELIMINARY 

N uremberg, a city nearly one thousand years old, has 
been famous for many things. Until it was wrecked during 
the second World War, it was one of the most perfect examples 
of a mediaeval Gothic town with world-famous churches, towers 
and wells. Under the Third Reich its ancient architectural 
attractions found a rival in the parades and showmanship of the 
Nazi Party rallies, for which enormous crowds were annually 
gathered together. Outside the old city a new architecture 
began to arise to the greater glory of Hitler, who shared with so 
many conquerors the desire to perpetuate his achievements in 
masses of stone. The new Nuremberg was to stand for ever as 
the symbol of the victories of the Third Reich, a monument to 
success, like the building of Luxor and Samarkand, Fatehpur 
Sikri and Petrograd. Fortunately it was never completed, and 
only a skeleton stands, vestigial remains acting as a setting for 
G.I. ball games. One result of Hitler^s failure is that there is no 
new Nuremberg; a result of his attempt is that there is no old 
Nuremberg either. But it was not for its associations that 
Nuremberg was chosen for the enactment of a scene which has 
added something to its history. Neither as the city of Durer and 
Hans Sachs nor as the city of Julius Streicher and the Nurem- 
berg decrees was it chosen to become the city of the trial of the 
major war criminals of the second World War. It was chosen 
simply because it offered better accommodation than any other 
available city. The enormous Palace of Justice on the western ^ 
edge of the town had escaped with little damage. Here was a 
court room which could be adapted for the trial and here too 
were hundreds of offices for the lawyers of four nations who 
began to congregate in alarming numbers in the autumn of 
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1945, bringing with them thousands of captured German docu- 
ments. Here too — an important point — was a conveniently 
adjacent gaol in which could be lodged the accused and also the 
countless other German prisoners of war whom the prosecutors 
wanted to interrogate. The Americans arrived first, and in the 
early stages they put in a great deal of very useful hard anony- 
mous spadework on the mass of documentary material v^hich 
was being poured into Nuremberg by investigating field teams 
all over Germany. The prosecution as a whole owed much to 
the work of these early arrivals. Included among th^m were 
men of quite outstanding ability, whose names, with one or two 
exceptions, are not recorded in the annals of the trial, since they 
lacked the time and the inclination to go in for that empire- 
building in which others of their compatriots were both skilled 
and successful. 

The trial opened on November 20th 1945. Each of the 
accused was arraigned in turn and, stepping up to a micro- 
phone set in front of the dock, pleaded not guilty. From that 
day until August 31st 1946 the Tribunal sat five or five and a 
half days a week except for short recesses over the usual holi- 
day periods. Judgment was delivered on September 30th and 
October ist 1946. Most of the evidence presented to the Tri- 
bunal was in the form of documents, but in addition 116 wit- 
nesses gave oral evidence, thirty-three for the prosecution and 
eighty-three (including nineteen of the accused) for the 
defence. The trial was conducted in four languages simultan- 
eously without the necessity for breaks for translation. Each 
lawyer or witness spoke in his native language into a micro- 
phone, slowly but not inconveniently slowly. What he said was 
made audible to every person in the court room, judges, 
accused, lawyers, press and visitors, over a wired headphone 
system. Every seat in court had a pair of headphones attached 
to it. Among those listening to the speaker were a group of in- 
terpreters, who, as the words came to them in their headphones, 
repeated them in other languages into microphones. These 
translated versions of what was being said were likewise con- 
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veyed to every person in the court room, with the result that 
^ach could listen to the proceedings in English, Russian, French 
or German as he pleased and could switch from one language 
to another merely by manipulating a small switch on a dial 
attached to his seat. The system worked remarkably well. 
Breakdowns were few and the saving in time was immense. 

It is not the object of this book to describe what took place at 
the trial except in so far as that may be necessary by way of 
illustration. This book aims rather at explaining why the trial 
was held, why it was held in the way in which it was held, what 
it was about and what its consequences are likely to be. The 
subject is not an easy one, and it is no good pretending that it 
is. At the same time, however, a difficult subject, even a tech- 
nical subject, can be discussed to a very great extent in simple 
non-technical terms. This book is intended for intelligent (not, 
be it hastily added, merely intellectual) readers whose interest 
has been aroused by the importance of the issues raised at 
Nuremberg, but whose curiosity has remained unsatisfied by 
reason of the shortage of newsprint during 1946. When interest 
in a subject is thus baulked it is easy to become exasperated and 
even cynical. It is amazing and discouraging to see how easily 
the thinking public adopted the view that at Nuremberg the 
leading lawyers of four great countries attempted to do some- 
thing which was inherently unjust and also clean contrary to 
the zealously guarded traditions of their own profession. 
Thinking about Nuremberg involves the consideration of facts, 
legal arguments and opinions. It is important to keep these 
three things distinct and to postpone a final opinion, at least 
until after acquisition of the facts. ‘Tacts are sacred; comment 
is free.’^ That now famous saying embodies three truths and 
not two. Each half of it contains one truth; the third is implied 
in the putting of the first phrase before the second. 

Every legal proceeding is at bottom tripartite. The first ques- 
tion to be asked concerns the jurisdiction of the court. Has it 
any right to embark on the hearing of the matter before it? If 
the answer to that question is yes, then a second question arises: 
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Are the acts complained of in the particular case before the 
court contrary to the law — in a criminal case are they criminal? 
Then, again if the answer is in the affirmative, the third ques- 
tion is: Did the man in the dock do it? These three questions 
occupy the four following chapters of this book : Can the court 
try this case? If so, has anything wrong been done? If so, who 
did it? The first and third of these questions occupy a chapter 
each; to the second, two chapters are given, of which the one 
discusses the alleged crime of preparing and waging an aggres- 
sive war and the second deals with War Crimes and*Crimes 
against Humanity. Following these chapters are two chapters 
devoted to the charges made against certain organisations 
which were indicted at Nuremberg with some account of what 
those organisations were and what they did. In the final chapter 
an attempt is made to look into the future and see what reflec- 
tions of Nuremberg are to be found there. 

It is, of course, indisputable that many other approaches 
might have been as good or better. Instead, for instance, of 
passing over War Crimes in a single chapter, separate chapters 
of equal length could have been devoted to the treatment of 
prisoners of war, anti-partisan warfare, the slave-labour pro- 
gramme, the extermination of the Jews and half a dozen other 
subjects. It must be emphasised that this book makes no pre- 
tence to catalogue the crimes of the Third Reich in full. My 
object has been to show the nature, origins and scope of those 
crimes without piling instance upon instance in a way which 
would, by revolting the reader, endanger verisimilitude. At the 
same time it would be wrong merely to let the dead bury their 
dead. The horror and the pathos must not be ignored because 
they are past. These things happened and they must not be for- 
gotten. 

Without trespassing at this point on the arguments of the 
concluding chapter, it must be said now at the very beginning 
that the trial cannot be considered in isolation from contem- 
porary happenings in Germany. Even assuming that the num- 
ber of guilty Germans ran into millions — a colossal figure — they 
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would still be only a minor part of the whole population. The 
main object of punishment is preventive, but there is singularly 
little point in punishing the guilty by judicial process if at the 
same time administrative processes are creating the conditions 
for more guilt of exactly the same kind. The problem of Ger- 
many is, of course, one which is shared by four powers, but 
sharing responsibility is not an excuse for evading it. Each 
occupying power has its own responsibility towards the Ger- 
man people, towards its own people and towards the other 
peoples of Europe, and unless it does its level best to discharge 
that responsibility no word of complaint about its partners will 
b^ relevant. Executive incompetence, economic folly and above 
all moral obtuseness on the part of England or any of the Allies 
can utterly overwhelm any good which Nuremberg may have 
germinated. At the time when the sentences were being pro- 
nounced and executed, at the time when this book was being 
wTitten, Germans were starving, freezing, cramped, ailing and 
dying. Conditions in England at the time were far from perfect, 
but the facts about Germany were too little known and too few 
public men had the courage to take a stand which might lay 
them open to the charge of preferring their enemies to their 
compatriots. Yet the privations and difficulties of the English 
were completely different both in degree and in kind from the 
hopeless and sickening struggle of those town-dwelling Ger- 
mans who had been unfortunate enough to survive the war. It 
is not to be believed that the English could have contemplated 
the German scene with equanimity had they been given an 
accurate picture of it, nor would they have tolerated the public 
utterances of bromoid politicians about Germans coming at the 
end of the queue if they had been allowed to catch a glimpse of 
the immense dangers to world peace and to our own moral 
values involved in the continued degradation and dehumanisa- 
tion of Germany. The sending of B.A.O.R. wives to Germany 
in 1946 will be justified in one event and in one event only — if 
the experiences and reports of these women bring home to 
people in England the gravity of the material and moral dis- 
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asters inherent in the present condition of Germany. Let us 
make no mistake about it. The danger is twofold. Not only will 
the Germans themselves re-create a war psychology, but we too 
will eventually react and, reacting late, will go to the other ex- 
treme of forgetting in our pity and shame the evil side of the 
German character — and so once more actively contribute to the 
successful rebirth of German militarism. At Nuremberg Itself 
during 1945-6 no thoughtful person could long remain insensi- 
tive to the contrast between the chicken and whisky, the nightly 
dancing and cabaret shows at the Grand Hotel and tlie half- 
alive devastation outside. Driving along in a Ford sedan, one 
might say: ‘These children don’t look as though they weje 
starving.” It may be that children were not starving that year in 
that city, though if they had beeti, presumably the starving ones 
would have been indoors rather than out; but the significant 
thing is that one uneasily felt the need for an occasional re- 
assuring remark of that kind. In the same way people have felt 
uneasy about the proceedings at Nuremberg. This book will 
not have achieved its purpose unless it removes at least the 
major part of that uneasiness. 
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A t various times during the war Allied leaders had publicly 
declared that war criminals of the defeated Axis would be 
brought to trial when the war was over. These declarations 
enunciated no new principle, for it had for centuries been 
accepted that a belligerent was entitled to punish war criminals 
for offences committed within its territory or against its 
nationals. In the nature of things, war being what it was up to 
the twentieth century, proceedings against war criminals within 
the scope of this principle had been limited to trials of local 
commanders or individual soldiers on charges of violating in 
particular instances those accepted rules for the conduct of war 
which forbid the shooting of prisoners, the maltreatment of 
civilians in occupied territory and so on. Isolated incidents had 
led to specific charges against individuals who had exceeded 
their rights and their instructions, and local military courts had 
been fully competent to take cognisance of such incidents and 
to punish the offenders. This method was, however, plainly in- 
adequate for the punishment of War Crimes as extended by the 
practices of war in the present century. In the first place, there 
were men whom the Allies wished to accuse but whose alleged 
crimes related to no particular country and were confined to no 
particular point of time. Secondly, the problem was no longer 
that of indicting a disobedient subordinate in the field whose 
temperament had led him to commit some hot-blooded excess. 
From all over Europe the pattern of crime was general and 
uniform. It seemed that there must be a directing hand in high 
places, a deliberate criminal policy which was responsible for 
the cold-blooded devising of excesses. If this were in fact the 
case, then the guilty great must be punished as well as the 
guilty lesser fry. 
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The Allies were satisfied that the Axis leaders had been guilty 
of crimes for which they could be punished by law. They were 
satisfied too that they had the evidence to prove this. They 
were, however, without a court before which to lay their com- 
plaint. They therefore created, not new law, as so many people 
imagined, but a new court. On August 8th 1945 representa- 
tives of the United Kingdom, the United States of America, 
the provisional government of the French Republic and the 
Union of Soviet Socialist Republics signed in London a short 
Agreement of seven articles which created the International 
Military Tribunal and gave it its terms of reference. This 
Agreement referred back to an earlier declaration of October 
30th 1943, in which Churchill, Roosevelt and Stalin had an- 
nounced that German officers and men and members of the 
Nazi Party who had been responsible for or had consented to 
atrocities and crimes in occupied countries would be sent back 
to the scenes of their crimes for punishment by the govern- 
ments of those countries in accordance with their laws and that 
(following the provisions of Article 229 of the Treaty of Ver- 
sailles) major criminals whose offences had no particular geo- 
graphical location would be punished by the joint decision of 
the Allies. It was to deal with these latter that the Tribunal was 
created. Any government of the United Nations, other than 
the signatories, could adhere to the Agreement and in fact nine- 
teen^ did so with the result that altogether twenty-three 
nations pooled their several rights to proceed against war crimi- 
nals and joined together to present a common indictment be- 
fore a single Tribunal. At bottom the setting up of the Inter- 
national Military Tribunal was not so great an innovation as 
has often been alleged. Each victor had the right, long estab- 
lished and frequently exercised, of trying war criminals before 
an ad hoc military tribunal of its own creation. The innovation 

^ Norway, Denmark, Belgium, the Netherlands, Luxemburg, 
Czechoslovakia, Poland, Jugoslavia, Greece, Australia, New Zealand, 
India, Ethiopia, Panama, Honduras, Haiti, Paraguay, Uruguay, 
Venezuela. 
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in 1945 lay in the agreement of the several victors to try certain 
war criminals, against whom all wished to bring charges, before 
a single court which would hear all these charges at the same 
time. If earlier practice had been followed, each of the accused 
would have been liable to be tried before a series of different 
courts — English, French, Russian, American, Polish, Dutch, 
etc. — for the crimes committed by him against Englishmen, 
Frenchmen, Russians and so on. The result of setting up an in- 
ternational tribunal meant that each of the accused could be 
tried once only instead of a possible twenty-three times. ^ 
Annexed to the Agreement of London was a rather longer 
document called the Charter of the International Military Tri- 
bunal.^ Part I of this Charter dealt with the constitution of the 
Tribunal. Each signatory was to provide one member of the 
Tribunal and an alternate; each signatory had to be repre- 
sented by its member or alternate at every session; the members 
should choose one of themselves to be President; the President 
was to have a casting vote on all matters except convictions and 
sentences, for which an affirmative vote of at least three to one 
was required; and other matters. The British member of the 
Tribunal, appointed by the Lord Chancellor, was Lord Justice 
Lawrence, a member of the Court of Appeal, and his alternate 
was Mr. Justice Birkett, a Judge of the High Court. At the first 
sitting of the Tribunal, a formal one held in Berlin for the pur- 
pose of receiving the Indictment, the Soviet member, Major- 
General Nikitchenko, presided. Major-General Nikitchenko is 
a vice-chairman of the Supreme Court of the U.S.S.R. During 
the trial at Nuremberg Lord Justice Lawrence presided. Major- 

^ The Allied Commission of 1919 had proposed an international 
tribunal for the trial of war criminals accused of offences against 
citizens of more than one state. The judges were to be drawn from 
the victorious states in accordance with precedent, the Great Powers 
providing three judges each and the smaller powers one each. Any- 
body who worked at Nuremberg will shudder at the thought of such a 
tribunal, whose twenty-two members would speak eleven different 
languages. 

*The full text of the Agreement of London and of the Charter 
will he found in Appendix One. 


N. — 2 
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General Nikitchenko’s deputy was Colonel Volchkov. The 
Americans on the Tribunal were Mr. Francis Biddle, a former 
Attorney-General of the United States, and Judge John J. Par- 
ker, a judge of the Circuit Court of Appeals for the Fourth 
Circuit. France provided Professor Donnedieu de Vabres from 
the Sorbonne and M. Robert Falco from the Cour de Cassa- 
tion. • 

With Part II of the Charter, headed ‘jurisdiction and 
General Principles,’’ we shall be more particularly concerned in 
the following chapters, which deal with the law adftiinistered 
by the Tribunal. Suffice it to say at this point that it laid down 
the categories of crime which the Tribunal was to consider, 
defined those crimes and ruled out in advance the defence of 
superior orders (to which we will return). In all these matters 
the Charter was in the contention of the prosecution merely 
declaring and setting out existing established law; it was not 
making new law; it was codifying but not legislating. 

Part III of the Charter required each signatory to designate 
a Chief Prosecutor and constituted the four Chief Prosecutors 
a Committee to apportion the work between themselves, settle 
the list of accused, prepare and present an Indictment and sub- 
mit suggested rules of procedure to the Tribunal. The Chief 
Prosecutor for the United Kingdom was Sir Hartley Shaw- 
cross, K.C., M.P., the Attorney-General. The Attorney- 
General did not attend the trial for any length of time. He 
delivered an opening and a closing speech for the United King- 
dom, but for most of the time he was compelled by his mani- 
fold other duties to follow the trial from a distance. The actual 
conduct of the case for the British devolved therefore on Sir 
David Maxwell-Fyfe, K.C., M.P., who, as Attorney-General in 
Mr. Winston Churchill’s caretaker government of the summer 
of 194s, had been closely connected with the trial from its 
earliest embryonic stages.^ Justice Robert H. Jackson, an Asso- 

Frenchman who was sitting next to me in court one day, 
seeing the Attorney-General and his predecessor sitting amicably to- 
gether at the British prosecution’s table, asked me if it were really 
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date Justice of the Supreme Court of the United States, 
appeared for that country; General R. A. Rudenko for the 
U.S.S.R.; and for France M. Francois de Menthon who, on 
leaving Nuremberg to enter the French Cabinet, was succeeded 
by M. Champetier de Ribes.^ 

Part IV of the Charter laid down certain provisions aimed at 
securing a fair trial for the defendants. Part V dealt with the 
powers of the Tribunal and the conduct of the trial; Part VI 
with judgment and sentence; and Part VII had a last word to 
say about expenses. All these provisions are of importance and 
can be studied in Appendix One. 

The International Military Tribunal was set up as the result 
of a choice deliberately made by the Allies between a number 
of alternative methods of proceeding against war criminals 
which were open to them in 1945. They could have done 
nothing at all; they could have tried to assemble a court of 
neutral judges; they could have handed the whole problem over 
to the Germans themselves. They could, assuming they had de- 
cided to do the job themselves, have taken summary executive 
action instead of adopting the more laborious methods of legal 
proceedings. To do nothing would have been inexcusable; 
the tale of the enormous woe wrought at the instance of these 
men and revealed in full during the trial shows just how inex- 
cusable. The idea of a trial before judges drawn from neutral 
countries has a superficial attraction for the cultivated mind, 
but it is a specious charm. In the first place, no such court 
existed and it would have been very difficult to constitute and 
assemble one with reasonable expedition. Moreover, a change 

true that Maxwell-Fyfe had been recently ousted from his office by 
Shawcross but was nevertheless now working with him. I assured 
him that it was true. He found this “ formidable ** and a stunning 
illustration of our “ genie.” 

The British team of lawyers was small, efficient, hard-working and 
popular. It had no monopoly of these attributes, but in the posses- 
sion of all of them it was unique. Before the trial had run half its 
course Sir David Maxwell-Fyfe was firmly established as the out- 
standing protagonist in the court room. 

^ Later President of the Council of the Republic. 
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has taken place in the whole concept of neutrality, a change 
which robs any such proposal of its whole foundation. A 
neutral court might be thought by many to be and to seem 
fairer and more impartial. Unfortunately, however, impartiality 
is no longer an attribute of neutrality. In other times states re- 
mained neutral in a war because they had no interest in the 
quarrel or no strong feelings about its merits. A state remained 
neutral because it wanted to. But that is now no longer the case. 
A state can now only remain neutral if it is allowed to and it 
makes little or no difference whether it wants to be* neutral or 
feels neutral. In the second World War Spain was at one point 
eager and ready to enter the fray; yet at the end she was classed 
as neutral. Holland, on the other hand, and Norway and many 
other countries would have been only too content with the 
status of neutrals; yet during the war they became belligerents. 
When neutrality is conditioned by good fortune and not by 
good feeling it ceases to provide a useful touchstone for im- 
partial judgment. 

The precedent of the Leipzig trials at the end of the first 
World War sufficed to rule out any repetition of that unjust 
and injudicial farce. In 1918 the Allies had not originally en- 
visaged a trial before a German court, and when so unprece- 
dented a method was first mooted they reacted to the suggestion 
by declaring that it was impossible to leave war criminals to be 
tried by their ‘‘accomplices.” Subsequently, however, they re- 
lented, and in the circumstances their change of ground was 
nothing less than a political retreat, which was not without 
political consequences. Meanwhile a list of war criminals had 
been prepared. This list contained about a thousand names, 
from which forty-five were selected and passed to the Germans 
for a start. Twelve were brought to trial at Leipzig. Three 
generals who were accused on what appeared at least to be 
prima facie substantial grounds were not even called upon to 
defend themselves, since the prosecutor took it upon himself to 
ask the court to dismiss the charges against them without hear- 
ing the evidence. The others, against whom atrocious acts of 
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brutality were proved, hardly if at all less horrible than the 
stories which have seeped through the barriers of the concen- 
tration camps, received sentences of a few months^ imprison- 
ment. At least one was released as a free man immediately he 
had been convicted. But though a purely German trial was 
neither practicable nor desirable in 1945, it remains true that 
the presence of a German judge sitting side by side with the 
judges appointed by the four victors might have added some- 
thing to the value of the proceedings. The point is arguable, 
but ultimately the important thing is not the judges but the 
judgment. If the judges, however chosen, ensure the fair con- 
duct of the trial, an objective study of the evidence and the 
passing of sentences warranted by the evidence (which they did 
at Nuremberg), then their judgment, both as history and as law, 
will stand firm against criticism based on the constitution of 
the Tribunal. It must be remembered too that in the condition 
in which Germany was found in 1945, with all powers and 
functions transferred from the then non-existent German 
government to the various occupation forces and no Peace 
Treaty signed or likely to be signed for a long time, it is not 
easy to see how a German judge could have been satisfactorily 
selected or by whom. Finally, if any Englishman still remains 
unconvinced, let him remember the practical point that this 
was not an English trial and that the other signatories to the 
London Agreement might well have objected strongly and with 
reason to any such suggestion, had it been made. 

It seems hardly necessary to argue whether, the victors hav- 
ing themselves assumed the burden of naming and punishing 
war criminals, summary action would have met the needs of the 
case. Two needs had to be satisfied. The one was the punish- 
ment of guilty men, a last act of the war; the other was the 
affirmation of the Rule of Law, a first act of the peace. Sum- 
mary action could meet the first need but not the second. In- 
deed, so far from affirming the Rule of Law, it would have dealt 
yet one more blow at it. Of course it was perfectly possible for 
the Allies to issue orders to the commanders of their troops that 
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certain persons were to be shot out of hand as soon as captured. 
This would clearly have been a breach of the accepted rules of 
war; it would also have revolted the conscience of civilised man, 
even if the revolt had been a delayed-action one, temporarily 
held in check by the hate felt for the Nazi leaders. History 
shows that executions of this kind do more harm to the execu- 
tioner in the long run than to his victim. Justice, howevei, is not 
satisfied merely by the holding of a trial. It must be a trial of a 
certain kind. It must not be the sort of trial to which the Ger- 
mans had become accustomed from the reports and films of the 
proceedings of the Volksgericht, where a bunch of carefully 
chosen judges and party officials so berated the accused without 
bothering about the evidence that there was nothing left for the 
prosecutor to do. It must not be a hypocritical cloak for execu- 
tive action, in form a trial, in substance a denial of justice. It 
must be concerned only with law and not with politics or with 
morals. 

The acquittal of von Papen, Schacht and Fritzsche was 
attacked in some quarters, particularly in the French Left 
Wing press, as unjust. The Tribunal, it was said, had failed to 
perform its function of punishment. If that were indeed the 
function of the Tribunal there would have been no need to set 
it up. The function of the Nuremberg Tribunal was to consider 
the law described for it by the Charter and the evidence pro- 
duced to it by the prosecution and defence, and then to pro- 
nounce, in the case of each of the accused in turn, whether that 
evidence proved that he had been guilty of crime under that 
law. That was its function and that was precisely what it did. 
There was no presumption of guilt; the accused were com- 
petently represented by counsel who had every opportunity of 
bringing forward evidence and argument; the evidence was 
carefully examined, and it was on the evidence and the evidence 
alone that the final judgment was based. The Germans them- 
selves, Inside and outside the court room, may have expected a 
general condemnation on the lines of the political justice which 
German courts had been wont to mete out. If so, they should 
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have been disabused by the painstakingly objective judgment 
which preceded the imposition of sentences ranging from death 
to acquittal. Of twenty-two accused, twelve were condemned to 
die, three to life imprisonment, two to twenty years, one to 
fifteen years, one to ten years and three were acquitted.^ A trial 
with such a result could not have been a mere formality. 
Further the judgment and sentences emphasised the point 
which needed emphasis in every country in Europe that 
Criminal Law and a Court of Criminal Jurisdiction are not con- 
cerned with morals. It is not a crime to be disliked by some- 
body, even if that somebody has it in his power to inflict hurt. 
Such hurt is not punishment but violence, which itself calls for 
punishment. A man may be very unpleasant and still not be a 
criminal. There is a difference between refusing to ask a man 
to dine with you and insisting on haling that man before a 
magistrate. That is a difference which has been increasingly 
overlooked in recent times in a Europe where ineligibility for 
some dinner parties became equated with eligibility for a con- 
centration camp. The Nuremberg Tribunal drew the distinc- 
tion in the case of von Papen and by acquitting von Papen 
insisted that it was an important one. There are lessons to be 
drawn from the acquittal of von Papen as important as the 
lessons to be drawn from the condemnation of Goering.^ 

The proceedings at Nuremberg have been criticised on many 
grounds. Criticisms of the length of the proceedings were at the 
time the most obvious and the most numerous. Yet in a few 
years’ time that complaint may well have been forgotten. His- 

^ A table showing the charges brought against each of the accused, 
the findings of the Tribunal and the sentences will be found in 
Appendix Two. 

^ I instance the case of von Papen because it is on that case that 
it is easiest to take the view that the evidence did not warrant a con- 
viction. The acquittal of Fritzsche, the voice of Nazism, puzzled the 
Germans, especially when considered in conjunction with the sen- 
tence of death passed on Streicher. Both men were regarded as prime 
inciters to criminal violence. The case of Schacht was more difficult, 
factually and psychologically. The excellent Russian dissenting 
judgment on this part of the case will be found in Appendix Three. 
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tory does not take much account of one year, nor will it com- 
pare this trial (with its unprecedented practical difficulties) 
unfavourably with those of Warren Hastings or Dreyfus or 
many another unilingual criminal proceeding. Lest, however, 
propaganda should seek hereafter to represent the trial as un- 
necessarily and incompetently prolonged, a word must be said 
on this point. The case for the prosecution could have been put 
more briefly, but not much more briefly. The trial was bound 
to be an exceptionally long one. The issues were many and com- 
plicated; the bulk of the documentary evidence was gi*eat; there 
were technical difficulties, such as the translation problem, 
which, though reduced to a minimum, nevertheless took a toll 
of man-hours; and there were, too, difficulties inseparable from 
joint enterprise at the international level. All the more reason, 
therefore, for an iron discipline of thought and, above all, for 
imaginative presentation. Whenever these failed, there was un- 
avoidable lengthening of the proceedings and confusing of the 
issues. 

During the first month or so of the prosecution^s case it became 
apparent that there were some such failures; consequently that 
the trial was going to be somewhat longer than necessary and to 
appear more complicated than need have been. There was some 
unnecessary repetition and some introduction of unnecessary 
material. By agreement between the four Chief Prosecutors, 
America was to deal with the so-called common plan or con- 
spiracy, Britain with the crimes against peace, the U.S.S.R. and 
France with War Crimes and Crimes against Humanity in east 
and west respectively. Any division would have been difficult to 
work out in practice, since everything tended to overlap with 
everything else, but there seemed to be a certain lack of success 
in producing an agreed plan of operations or imaginative plan- 
ning of the case as a whole. Nor was there a total absence of 
individuals keener on their personal or national glory than on 
the wider aspects of the joint enterprise to which they had 
come. Perhaps that is hardly to be wondered at in such a galaxy 
of endeavour. The result was sometimes rather like what musi- 
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dans call a rondo — a musical form in which different episodes 
succeed one another but one of them keeps coming back time 
and time again. Furthermore, certain episodes were treated at 
greater length than was necessary. 

This is not a general criticism. On the contrary, some of the 
trial lawyers showed the greatest skill and discrimination in 
select’ ng only what was essential from the enormous mass of 
evidence available, but there were others who became victims 
instead of manipulators of documents. It must, however, be re- 
membered that the trial was more like thirty trials rolled into 
one than like one single trial, since it had been judged desirable 
to try all the ringleaders simultaneously. Among the arguments 
in favour of this were the obvious necessity for reducing the 
number of quadrilingual trials to a minimum and the desire to 
tar politicians, police and service chiefs with the same brush by 
demonstrating the interdependence of their several activities 
within a common criminal framework. It can be argued that it 
would have been more expeditious to try these men separately 
or at any rate in smaller, more homogeneous groups. That is cer- 
tainly true, but there were sound arguments on the other side 
and speed is not after all the ultimate criterion. Again time 
could have been saved if some matters, which were in fact left 
to the Tribunal, had been decided beforehand by a pronounce- 
ment by the Allies. It is a question of where to draw the line. 
The victors decided as a matter of policy, extra-judicially, to 
bring war criminals to trial and they agreed by Treaty to set up 
a Tribunal for that purpose. This left two main questions to be 
argued before the Tribunal : first, that certain crimes had been 
committed; secondly, that the accused were guilty of those 
crimes. Now, the first of these questions could have been dis- 
posed of before the trial. The Allied governments could have 
declared that, in fact, acts of aggression had been committed by 
the German state against its neighbours in contravention of 
such and such treaties; they could have declared that concen- 
tration camps had existed in Germany and occupied countries 
in which vast numbers of men and women had been tortured, 
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suffered and died. Such findings of fact by the executive 
authorities of the Allied governments could either have been 
binding on the Tribunal or they could have been rebuttable 
presumptions. In either case the judicial proceedings, limited 
to the establishment of the personal guilt of the accused, would 
have been considerably shortened, but the value of the trial, 
both from the point of view of history and of law, would have 
quite disappeared. 

There is one final objection of great weight. The Tribunal 
was set up to try persons accused of certain crimes, but it could 
not try any person who might be accused of those crimes. It 
could only try Germans.^ The conquerors were exempt from its 
jurisdiction and answerable to no Tribunal for any siniilar 
crimes which they might have committed. Such is not the pat- 
tern of ideal justice. A special court to try a specified class of 
persons is a judicial anomaly. Even morals, however, have 
sometimes to take account of circumstances. In 1945 special cir- 
cumstances existed by reason of the fact that there was no In- 
ternational Court of Criminal Law. After the first World War 
the Belgians and French had proposed that such a court be 
created alongside the International Court of Justice at The 
Hague, but the proposal bore no fruit.^ In the absence of such 
a court it is unreal to expect that the Allies should be able and 
willing in the first months of victory to establish a court which 
would be competent to receive indictments of their own recent 
actions in war. In 1945 that would not have been a contribution 
to peace; in 1947, however, it may be a necessity. Just as after 
the Wars of the Roses special courts had to be created to deal 

^ Or Italians, as a matter of fact, though no Italian was indicted. 
For this there were a variety of reasons, including objections to the 
introduction into the proceedings of yet another language. 

^ The League of Nations judged the project premature. It was, 
however, fostered and kept alive by the International Law Associa- 
tion, particularly at two conferences held in 1922 and 1926 at Buenos 
Aires and Vienna. International Law relating to War Crimes is fast 
developing. It is to be feared that uniform development will be 
impossible unless it is directed by an International Court. 
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with the consequences of the lawlessness of the recent Civil 
War, so now a special court had to be set up for the same pur- 
pose. But that is not the end of the matter. As soon as the par- 
ticular problem has been disposed of, it is necessary to create 
regular machinery to cope in the future with the situation which 
has just called for emergency measures. Emergency measures 
are orly justified once, and they only fulfil their purpose if, 
after disposing of the emergency, they lead to the stopping of 
the loophole whose existence necessitated the establishment of 
a special court. Sporadic Star Chambering is not the answer. 
The Allies have set the precedent; they have done well to set it; 
now they must conform. It is true that they will not be judged 
for their past War Crimes (if any), but that was no reason in 
1945 for not bringing the Germans to account for theirs. It is 
never open to a murderer to object to his trial on the grounds 
that there are other untraced murderers at large, but he will 
attract some sympathy if he can point to others, strongly sus- 
pected of murder but not arrested.^ Whether the bombing of 
Hiroshima and (quite different) the bombing of Nagasaki were 
War Crimes is irrelevant to the fate of Goering and his col- 
leagues, but the fate of these men will rightly be seen as a 
travesty of justice if the bombers of Hiroshima and Nagasaki 
do not at once take steps to establish a regular permanent court 
which will in future have authority to enquire whether" acts 
such as the bombing of Hiroshima and Nagasaki were in 
accordance with International Law — regardless of who won 
the war in the course of which the bombing took place. That 
may be a difficult thing to do. What one asks in the face of a 
difficult problem is that all concerned do their best. In particu- 
lar the French, who were foremost in tackling the problem after 
the first World War and who this time are the most free from 
suspicion of war guilt, may be looked to for a lead. 

The Nuremberg trial did not and could not enquire whether 
the Allies bore any share of responsibility for the outbreak of 

^ The effect of these doubts on German opinion — a matter not 
necessarily related to Justice — is considered in Chapter Nine. 
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war in 1939. It is interesting that after the first World War the 
Law Officers of the Crown in England advised against any trial 
of the Kaiser except on the narrowest charges because the rais- 
ing of wider issues would involve the asking of awkward ques- 
tions about British diplomatic and political actions. Though 
possible Allied mistakes in the past were not discussed at 
Nuremberg, there was no attempt to pretend that the fauh was 
all on one side. Mr. Justice Jackson, opening the case for the 
prosecution, said : 

real complaining party at your bar is Civilisation. In all 
our countries it is still a struggling and imperfect thing. It does 
not plead that the United States, or any other country, has Been 
blameless of the conditions which made the German people easy 
victims to the blandishments and intimidations of the Nazi 
conspirators.’^ 

And again : 

*We must not forget that the record on which we judge the 
defendants to-day is the record on which history will judge us 
to-morrow. To pass these defendants a poisoned chalice is to put 
it to our lips as well.” 

The victors renounce and denounce Hitler’s famous dictum : 

“The victor shall not be asked later on whether we were telling 
the truth or not. In starting and making a war, not the right is 
what matters, but victory.” 


Yet in the past Ribbentrop had not been the only practitioner 
in diplomatic chicanery. 

Justice is not enough. There is needed too some of the 
Humility and some of the Grandeur which inspired the Second 
Inaugural. In her Civil War the United States was blessed with 
a statesman who, strong in the knowledge that his enemies had 
no monopoly of sin, could therefore enjoy the vision of Peace 
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with Justice. Will Europe after her second Civil War be so well 
served? 

‘With malice toward none; with charity for all; with firmness 
in the right, as God gives us to see the right — let us strive on to 
finish the work we are in: to bind up the nation’s wounds; to care 
for him who shall have borne the battle, and for his widow and 
his orphan; to do all which may achieve and cherish a just and 
lasting peace among ourselves, and with all nations.” 
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Chapter Three 

AGGRESSIVE WAR 

T he Tribunal having been constituted, it was necessary 
next to consider what acts should fall within its purview. 
Accordingly, in this and the two following chaptefs we will 
examine the crimes which were charged against the accused 
before going on in a subsequent chapter to see who the accused 
were, what they did and what pleas could be advanced by them 
in answer to the charges. Article 6 of the Charter provided as 
follows : 

‘^The Tribunal established by the Agreement referred to in 
Article i hereof [that is, the Agreement of London] for the trial 
and punishment of major war criminals of the European Axis 
countries shall have the power to try and punish persons who, 
acting in the interests of the European Axis countries, whether 
as individuals or as members of organisations, committed any of 
the following crimes. 

“The following acts, or any of them, coming within the jurisdic- 
diction of the Tribunal for which there shall be individual 
responsibility: 

“(a) Crimes against peace: namely, planning, preparation, 
initiation or waging of a war of aggression, or a war in viola- 
tion of international treaties, agreements or assurances, or 
participation in a common plan or conspiracy for the accom- 
plishment of any of the foregoing; . . .” 

Then follow two more sub-paragraphs, headed respectively 
^War Crimes” and ^^Crimes against Humanity,” which we will 
leave for the moment, since those crimes form the subjects of 
the next chapter. In this chapter we will consider only aggres- 
sive war as an international crime. 

It has been doubted whether aggressive war was a criminal 
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offence during the period 1935-41, when the various alleged 
acts of aggression by Germany took place. Many people would 
have preferred the Indictment to be confined to such well- 
established and well-recognised offences as War Crimes, i.e. 
violation of the laws or customs of war such as the murder of 
prisoners of war. Attempts might have been made, it was 
argued^ to make aggressive war an international crime, but it 
was highly doubtful whether those attempts had succeeded — 
too doubtful for it to be either practicable or just to charge in- 
dividuals in 1945 with planning and waging aggressive war. 
The Charter declared as a fact that the attempts had suc- 
ceeded and that aggressive war was a crime, and, strictly 
speaking, that was the end of the matter so far as the Tribunal 
was concerned. 

It is nevertheless perfectly plain that the point was a 
moot one, and inasmuch as it is also for the future more im- 
portant than any other point raised by the trial, any account of 
the trial must deal with it at length. The Tribunal too in the 
circumstances was right to go behind the Charter and to include 
in its judgment the reasons why it found the statement of the 
law in the Charter to be accurate and valid. For the framers of 
the Charter did not set out to legislate, to create law; they 
aimed at setting down for the first time on paper a statement of 
the law as it existed in the nineteen thirties. This is a very usual 
thing to do, for law comes into being in two different ways and 
derives its force from two different sources. In the first place, 
law may be created by an instrument — the decree of a King or 
the act of a Parliament — which lays down new rules or alters 
old ones. In International Law there are no such legislative in- 
struments and the Charter of the International Military Tri- 
bunal was not an instrument of this kind. The second source 
from which law is built up is custom. The Common Law of 
England, for instance, consists of the customs and practices of 
immemorial usage, and this sort of law is not to be sought in the 
first place in written instruments, nor does it depend on written 
instruments for its validity. This sort of law grows gradually, 
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and at a certain point it generally becomes convenient to reduce 
it to writing and to publish the writing by decree or by Act of 
Parliament. Thereafter the enactment serves as evidence of the 
existence and content of the law — that it is law and what it is — 
but no such enactment is needed to make it law. The main dif- 
ference created by the enactment is that, whereas afterwards 
the existence and meaning of the law can be seen by referring to 
the Act, before the enactment these things have to be proved in 
different ways and a court would have to look for other evi- 
dence in order to satisfy itself that the alleged customs 
were a generally accepted law. It is well settled that Interna- 
tional Law, as well as State Law, includes custom. The Charter 
of the International Military Tribunal purported to re'duce 
existing customs, having the force of law, to writing. Of course 
the framers of such an instrument may be wrong. It is always 
arguable that a particular custom was not sufficiently clear or 
well established to have the force of law or that the custom has 
been misunderstood or inadequately expressed in the enact- 
ment. If and so far an enactment errs in any such respect, then 
it is no longer declaring law but making it — and probably mak- 
ing bad law at that. The question therefore becomes this : Does 
the writing (in this case the Charter) correctly express the cus- 
toms which have already acquired the force of law? This ques- 
tion was argued at length at Nuremberg; it was carefully 
considered by the judges; and it was answered in the affirma- 
tive: 

“The Charter is not an arbitrary exercise of power on the part 
of the victorious nations, but in the view of the Tribunal, as will 
be shown, it is the expression of international law existing at the 
time of its creation.’’ 

The judges therefore endorsed the contention of Sir Hartley 
Shawcross ; 

“For just as in the experience of our country, some old English 
statutes were merely declaratory of the Common Law, so this 
Charter substantially declares and creates a jurisdiction in respect 
of what was already the Law of Nations.” 
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And of Mr. Justice Jackson: 

International Law ‘^grows as did the Common Law, through 
decisions reached from time to time in adapting settled prin- 
ciples to new situations. The fact is that when the law evolves by 
the case method, as did the Common Law and as International 
Law must do if it is to advance at all, it advances at the expense 
of those who wrongly guessed the law and learned too late their 
error. The law, so far as International Law can be decreed, had 
been clearly pronounced when these acts took place.’' ^ 

Thus spake the learned. On what did they base their assertions? 

The modern attempt to whittle away the unrestricted war- 
making right of the sovereign state dates from 1899. Before that 
date the right to make war had long been regarded as an in- 
alienable attribute of sovereignty. If a state decided to make 
war, it was held entitled to do so on any ground (but not in any 
way) which it itself thought fit. But this view had itself once 
been new, for it grew and flourished in the heyday of the 
national sovereign state which, emerging at about the time of 
the Renaissance, acquired in the eighteenth and nineteenth cen- 
turies so much might that it was able to arrogate to itself and to 
shape right. In earlier days, however, the concept of lawful and 
unlawful wars had been familiar to jurists, including Grotius, 
the father of International Law, and the fifteenth-century 
Dominican Vitoria.^ In 1899 the Hague Convention for the 
Pacific Settlement of International Disputes invaded this 
sovereign right to the extent of requiring a resort to mediation, 
so far as possible, before a resort to arms. A similar Convention 

^ See further Chapter Six on the question whether, at the date of 
acts complained of, the accused knew that they were liable to be 
prosecuted individually. 

* The concept of wars as sometimes lawful and sometimes unlawful 
is not confined to International Law. In mediaeval political thought 
a king, though absolute as against his subjects, was yet under God 
and under the law. The ordinances which he promulgated were 
aspects of the eternal law of God by which he was bound, and any 
king who promulgated an ordinance which was not in accordance with 
the eternal law thereby ipso facto became not a king but a tyrant 
against whom his subjects might rise and lawfully make war. 
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of 1907 made this thin end of the wedge slightly less thin, l^ut 
when the first World War broke out progress had been neglig- 
ible. In 1923, under the auspices of the League of Nations, a 
draft Treaty of Mutual Assistance was produced in which 
aggressive war was described as an international crime. Now, 
this treaty was never signed by anybody (there were doubts and 
discussions as to whether aggressive war could or should be de- 
fined), but it is relevant to the question whether aggressive war 
was by the custom of civilised nations coming to be regarded 
as, and so to be, a crime. One unratified instrument is clearly not 
enough to establish this, but the 1923 draft is the first of a series 
of instruments which class aggressive war as an international 
crime and so provide evidence to support at a later dale the 
proposition that the criminality of aggressive war is part of the 
Common Law of Nations. 

In the next year, 1924, the Preamble to the Geneva Protocol 
described “offensive’’ war as an international crime. Here again 
is an unratified instrument, but here again is evidence of the 
beliefs of the experts and so of the state of the law. In 1927, at 
the eighth General Assembly of the League of Nations, it was 
unanimously resolved that aggressive war was an international 
crime. For the purpose of determining whether a custom to that 
effect existed and could be enforced at law, it would be irrele- 
vant to ask whether Germany was a party to that resolution. 
If customs have the force of law, they do not require the further 
formality of a signature to make them binding on a particular 
state and its subjects. States which were not parties to the 
Hague Conventions have, conforming to this principle, ac- 
cepted and acted upon those Conventions. (In point of fact 
Germany was a party to the 1927 resolution.) Further evidence 
as to the customs of civilised nations is available from the 
American continent. In 1928 the sixth Pan-American Confer- 
ence declared that aggressive war was an international crime; 
later in the same year twenty American states signed at Wash- 
ington a General Convention of Inter-American Conciliation 
which repeated the now familiar assertion; in 1933 it was again 
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repeated at Rio de Janeiro in an Anti-War Treaty subscribed 
by twenty-five American states. Finally mention must be made 
of the Pact of Paris of 1928 or, as it is more usually called, the 
Kellogg-Briand Pact, a Pact which, with its sixty-three signa- 
tories (including Germany), became the most widely accepted 
international instrument ever drawn up and is the culminating 
recognition of the illegality of aggression. The Preamble and 
the first two Articles of the Pact read as follows : 

“Deeply sensible of their solemn duty to promote the welfare 
of mankind; 

“Persuaded that the time has come when a frank renunciation 
of war as an instrument of national policy should be made to the 
end that the peaceful and friendly relations now existing between 
their peoples may be perpetuated; 

“Convinced that all changes in their relations with one another 
should be sought only by pacific means and be the result of a 
peaceful and orderly progress, and that any signatory Power 
which shall hereafter seek to promote its national interests by re- 
sort to war should be denied the benefits furnished by this Treaty; 

“Hopeful that, encouraged by their example, all the other 
nations of the world will join in this humane endeavour and by 
adhering to the present Treaty as soon as it comes into force 
bring their peoples within the scope of its beneficent provisions, 
thus uniting civilised nations of the world in a common renuncia- 
tion of war as an instrument of their national policy. 

I 

“The High Contracting Parties solemnly declare in the names 
of their respective i>eoples that they condemn recourse to war for 
the solution of international controversies, and renounce it as an 
instrument of national policy in their relations mth one another. 

II 

“The High Contracting Parties agree that the settlement or 
solution of all disputes or conflicts of whatever nature or of what- 
ever origin they may be, which may arise among them, shall never 
be sought except by pacific means.** ^ 

^ Italics supplied. 
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The Pact of Paris did not follow previous instruments in say- 
ing in so many words that aggressive war was an international 
crime, but it is difficult to avoid the conclusion that it said so in 
different words. The word ^^condemn,” used in Article I, is a 
strong word which, coupled with the background provided by 
earlier instruments and the ^^enunciation” which follows in the 
same Article, implies prohibition rather than a simple bargain 
which may be evaded at the cost of paying damages for breach 
of contract. In practice, of course, war being what it is, the 
purely contractual interpretation of the Pact of Paris reduces 
that instrument to nonsense and its framers and signatories to 
the status of blind and futile dilettantism. There is a salutary 
rule that where in interpreting a document a court is faced with 
alternatives, one of which enables the document to make sense 
and to have effect while the other makes the document ineffec- 
tive and meaningless, the court shall choose the former.^ 
Applying judicial principles to the interpretation of the Pact 
of Paris, the International Military Tribunal said : 

*‘In the opinion of the Tribunal the solemn renunciation of war 
as an instrument of national policy necessarily involves the pro- 
position that such a war is illegal in international law; and that 
those who plan and wage such a war, with its inevitable and ter- 
rible consequences, are committing a crime in so doing.” 

There was, therefore, by the end of 1928 good ground for the 
belief that aggressive war was a crime by virtue of the customs 
of civilised nations, of which Germany was one. 

^ There was, it is true, a time when lawyers held the view that 
a state could not in the nature of things ever be under any liability 
other than a contractual liability. That view was associated with 
the strictest working out of the doctrine of state sovereignty, and in 
more recent times it has come to be doubted and indeed to be dis- 
regarded in courts administering International Law. In modern 
times judgment can undoubtedly be given against a state in a case 
which is not based on contract, but which arises out of what lawyers 
call a tort, i.e. a wrong done by one person to another, such as a 
trespass or slander. 

A tort is still not a matter for a criminal court as opposed to a 
civil court, but an international court did just before the war go so 
far as to inflict a fine on a state. A fine is quite different from 
damages. It is a punishment and it is imposed by a criminal court. 

36 



AGGRESSIVE WAR 

Such being the crime, was it committed? This question need 
not detain us long. The facts were not denied. The Indictment 
listed aggression against twelve states between September ist 
1939 when Poland was attacked and December nth 1941 when 
Germany declared war on the United States of America. An 
Appendix to the Indictment listed twenty-six treaties, agree- 
ments or assurances which had been violated by one or more of 
these aggressions. The Tribunal, reviewing the evidence, found 
that Germany had “planned and waged aggressive war against 
twelve nations.” The Tribunal also found that these wars had 
been long premeditated, though in some cases the actual date 
for the invasion of a particular country might be fixed at short 
notice, e.g, in the case of Austria, where Hitler’s hand was 
forced by Schuschnigg’s announcement of a plebiscite in a 
week’s time, and in the case of Jugoslavia, where the Simo- 
vitch putsch again surprised Hitler and forced him to unpre- 
meditated action. These wars were, in fact, implicit in the pro- 
gramme set out in 1925 in Mein Kampf. They were bound to 
come sooner or later, if the Nazis got control of the German 
state — unless, of course, they could by the threat of force 
frighten their victims into surrendering without fighting. The 
Nazi leaders contemplated war from the first. Their programme 
required two things which, in the words of the judgment, 
“necessarily involved the seizure of foreign territories.” These 
two things were “the disruption of the European order as it had 
existed since the Treaty of Versailles, and the creation of a 
Greater Germany beyond the frontiers of 1914. . . . War was 
seen to be inevitable or, at the very least, highly probable, if 
these purposes were to be accomplished.” War, premeditated 
aggressive war, was the ultimate instrument of German 
national policy from at least 1933 and of the Nazi Party from 
at least 1925.^ 

^ The Nazis were by no means unique among Germans in their 
refusal to accept the Treaty of Versailles. Briining had opposed 
Briand’s schemes for closer political union in Europe precisely be- 
cause those schemes might involve German acceptance of her present 
boundaries. 
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This is not the place to review the preparations, plans, course 
or fortunes of German aggression. There is, however, one 
document, first made public at Nuremberg, which is of out- 
standing interest in this connection both by reason of its con- 
tents and of its date. By and large, the thousands of documents 
which were scanned by the prosecution at Nuremberg did not 
reveal much that was not already tolerably clear to the well in- 
formed. Future historians will no doubt use mahy of these 
documents to fill in the details of their account or to give it 
spice, but they will not find themselves obliged to alter the 
main features of the story already told by their predecessors 
before the Nuremberg documents became available. The, his- 
tory of our times will be written more fully after Nuremberg, 
but it will not need to be rewritten. 

One of the documents for which special interest may be 
claimed in the annals of German war-making consists of the 
minutes of a conference held on November 5th 1937 in Hitler’s 
room at the Reichskanzlei in Berlin. The author of the docu- 
ment was a Colonel Hossbach, who, as secretary to the meeting, 
compiled the minutes a few days later, and the document has 
come to be called after him : the Hossbach Minutes. This meet- 
ing took place less than six months after von Blomberg had 
officially informed the Service Chiefs in writing that Germany 
had no cause to fear attack from any quarter. In an opening 
statement based on his detailed deliberations and experiences 
of four and a half years of power, Hitler examined the best 
ways and means of expanding the frontiers of Germany. The 
policy of expansion was itself based on two propositions, 
namely, the numbers of the German people and the superior 
rights of the German people derived from their racial homo- 
geneity and pre-eminence. There was no question either of 
limiting German expansion to areas already occupied by Ger- 
mans or of paying any regard to the rights of non-Germans. 
Hitler said that the subject-matter of his statement was so im- 
portant that in other countries it would have been delivered at 
a Cabinet meeting. He preferred, however, to restrict it to a 
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narrower circle, which we are justified in considering as a sort 
of inner Cabinet. It is interesting to see what offices provide a 
pass into a German inner Cabinet. 

Besides Hitler himself there were present: Field-Marshal 
von Blomberg, the Minister for War; the three Commanders- 
in-Chief, von Fritzsche, Raeder and Goering (Goering is speci- 
fically referred to as being present in his capacity as Com- 
mander-in-Chief of the Air Force); and the Foreign Minister, 
von Neurath. The first thing to be considered in connection 
with the pioblem of ensuring space for the eighty-five millions 
of the Herrenvolk was the question of autarky in raw materials 
and in food. (This point would not have to be considered if ex- 
pansion did not involve war.) Owing to British naval power, the 
only way to ensure food supplies was to conquer food-produc- 
ing land areas, the object of conquest being therefore the 
acquisition of space rather than the subjugation of peoples 
(who, as all present well knew, were not regarded as a menace 
to Germany at this time). 

Thus Hitler^s policy was to make war, and to make war in 
such a way that large agricultural areas should be conquered at 
the beginning of the war. In planning the war, England and 
France were to be regarded as Germany’s ‘‘two hateful 
enemies,” who could not safely tolerate an enlarged continental 
German power. In Hitler’s view it was no good negotiating 
with England about colonies until Germany was well armed 
and England was in a state of emergency; the loss of prestige 
which followed British recognition of the Italian conquest of 
Abyssinia made it impossible for a British government to con- 
sider the cession of colonies to Germany. The British Empire 
was not unshakable, and there were, from the German point of 
view, comfortable deductions to be drawn from the troubles in 
Ireland and in India and the conflict of British with Italian and 
Japanese interests in the Mediterranean and Far East respec- 
tively. Getting down to brass tacks with the statement that “the 
German question can only be solved by force and this is never 
without risk,” Hitler, after invoking the shades of Frederick 
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the Great and of Bismarck, outlined three eventualities. The 
first of these envisaged peace until the period 1943-5. By that 
time, however, ‘‘if the Fiihrer is still living, then it will be his 
irrevocable decision to solve the German space problem no 
later than 1943-5.” 

There is no word about the attitude of Germany's neigh- 
bours. Their attitude quite simply did not enter into the niatter. 
Whatever happened there would be war in 1943-5, 
not come sooner. The reasons for this date-line are fairly 
obvious : thereafter Germany's modern equipment v\rt:>uld begin 
to become obsolete; other countries were rearming and the 
power ratio would become less favourable to Germany; Ger- 
many's standard of living was being reduced; the Nazi nriove- 
ment and its leaders were getting older; “the rearming of the 
Army, Navy and Air Force and also the formation of the 
Officers' Corps are practically finished.” The two other even- 
tualities dealt with the possibility of being able to stage the war 
on favourable terms at an earlier date. The first contingency 
was an internal political French crisis sufficient to immobilise 
the French Army and to allow Germany to proceed against 
Czechoslovakia with impunity. The second was the diversion of 
the French menace by means of the involvement of France in a 
war with Italy or Spain. Just as Italy was a useful ally to Ger- 
many because of her conflict of interests with England, so she 
was also useful because she might be jockeyed into a Mediter- 
ranean war which would contain the French Army. To Hitler 
France was “the most dangerous enemy.” 

It was Hitler's intention at this time to absorb Austria and 
Czechoslovakia at one blow. The plan was later altered not by 
Hitler but by Schuschnigg, whose plans for a plebiscite precipi- 
tated the German invasion of Austria. Hitler intended to evict 
two million people from Czechoslovakia and one million from 
Austria, and he calculated that he would thereby secure food 
for five to six millions from the conquered territories as well as 
twelve new divisions. He stated at this meeting that he believed 
England to have secretly written Czechoslovakia off; France 
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might well have done so too. Czechoslovakia and Austria were 
the central point of his planning, but it was to the Mediter- 
ranean that he looked to provide him with the opportunity. He 
estimated that the Spanish Civil War might well last another 
three years and he was all in favour of its continuing as long as 
possible. He agreed with Goering that German aid to Franco 
should be cut down to prevent Franco from gaining a complete 
victory. ^We are more interested,’’ runs Colonel Hossbach’s 
minute, ‘‘in a continuation of the war and preservation of the 
tensions in the Mediterranean.” Not only was it Hitler’s wish 
to get England and France embroiled with Italy in the Mediter- 
ranean,^ leaving him free to seize Austria and Czechoslovakia 
before i943-“5; he proposed to do this by encouraging Italy to 
retain the Balearics (which would in his opinion be intolerable 
to the Western powers) and by promising to supply war 
material to Mussolini. But he was well aware that, if Franco 
were too firmly in the Spanish saddle, Spain might join England 
and France to chase the Italians out of the Balearics. 

The minutes of this meeting have been referred to at some 
length for two reasons. They are a good example of the kind of 
information available in the Nuremberg documents — materials 
of the greatest interest but containing no startling revelations. 
Also they demolish once and for all (and naturally there were 
many other documents which equally demolished once and for 
all) the stock German excuses for aggression. Germany wanted 
to protect her minorities; Germany had to conquer space for 
her excess of population; Germany had to guard against en- 
circlement; Germany had to fight to satisfy the economic needs 
of her people. These defences fall to the ground. If the expected 
day of victory had come, Hitler would have acknowledged them 
as false and laughed at his dupes. 

But there were at Nuremberg other defences to the charge of 
planning and waging aggressive war. There was the defence 

^ The policy of embroiling France with Italy in order to give 
Germany a free hand in the east is not new in German history. It 
was also Bismarck’s policy. 
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that, even if aggressive war were a criminal act, only states and 
not individuals could be prosecuted for it. We shall consider 
this defence when, having examined the charges preferred by 
the Indictment, we come to deal in Chapter Five with the whole 
problem of the accountability of the accused. The argument 
that a breach of this part of International Law might be illegal 
but could not be criminal has already engaged us. The urgu- 
ment that the international instruments signed between the two 
World Wars were not taken seriously and so were of no effect 
can hardly be called an argument at all. The argumerft that the 
provisions of these instruments lapsed on the outbreak of war, 
because at that point the whole system of collective security was 
brought to ruin, amounts merely to the absurd proposition that 
a criminal can by breaking the law also destroy the law and 
secure immunity from its sanctions. Finally it was argued that 
in the particular case of Germany no responsibility could attach 
to anyone except Hitler himself, because all others were no 
more than the Dictator's henchmen without power to influence 
the course of events, without even a will of their own apart from 
the will to will what the Dictator willed. To this glorified form 
of the defence of ^‘superior orders” we will return in Chapter 
Five. 

Those who advocated restricting the Nuremberg trial to 
charges based on the commission of well-understood War 
Crimes to the exclusion of the charge of planning and waging 
aggressive war ignored one very important point. It is the plan- 
ning and the waging of aggressive war which are the fons et 
origo of all crimes. They lead to all the other crimes which con- 
tributed to the nauseating record of Nuremberg. They make 
those crimes inevitable and magnify their scope a thousandfold. 
The Nazi leaders and their German confederates, intent on the 
disruption of the European order and the creation of Greater 
Germany by war or by the threat of war, were in the course of 
their war-planning logically brought to the systematic and cal- 
culated contrivance of giant crimes. Before seizing the territory 
of their neighbours they had to ensure the suppression of all 
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internal opposition, whether it was likely to come from political 
opponents, organised labour, churches or elsewhere. ‘‘In the 
midst of the great power constellations of the globe,*’ wrote 
Rosenberg in the Party Programme in 1922, “there must be, 
for foreign as well as. for internal political reasons, only one 
strong central national authority, if one wants Germany to 
regain a position which makes it fit for alliance with other coun- 
tries.” The Nazis must ruthlessly ride roughshod over all those 
not in sympathy with them in Germany as an essential part of 
tlieir developing foreign policy. Hence the Gestapo and the con- 
centration camps take their place in the planning for aggressive 
war. Hence too anti-Semitism. From the very beginning the 
Nazi programme had been based on and justified by the 
assumption of the superiority of the German race. The Party 
came into being within two months of the armistice of 1918, 
and its programme, promulgated a year later and never subse- 
quently altered, declared that only a member of the German 
race could be a citizen and that no Jew could be a member of 
the race. 

These propositions are not merely tiresome vainglory; they 
have practical consequences. From the superiority of the Ger- 
man race is deduced the further proposition that it is just and 
desirable to subject other races to the German, to eliminate un- 
desirable elements in the European body politic, to exterminate 
sub-human specimens by the million, to hunt, torture, outrage 
and kill Semites and Slavs as no pink-coated English huntsman 
would treat a fox. We shall pass in a moment to the considera- 
tion of War Crimes, but before doing so it is well to remember 
that these crimes grow out of and are required by a policy of 
preparing aggressive war based on the doctrine of racial 
superiority. The German Foreign Office regarded the so-called 
Jewish question as part and parcel of German foreign policy. 
“It is certainly no coincidence,” wrote an official of Ribben- 
trop’s Ministry early in 1939, a short time after the pogroms of 
November 1938, “that the fateful year 1938 has brought nearer 
the solution of the Jewish question simultaneously with the 
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realisation of the idea of Greater Germany, since the Jewish 
policy was both the basis and consequence of the events of the 
year 1938. . , . The healing of this sickness among the people 
[sc. Jewish influence in Germany] was therefore certainly one 
of the most important requirements for the exerting of the force 
which, in the year 1938, resulted in the joining together of 
Greater Germany in defiance of the world.^’ Nor was the'*^join- 
ing together of Greater Germany the end of the matter. That 
the Nazis had never regarded this as more than a step has been 
abundantly proved both by events and from official German 
documents. Their policy included the subjection of lands where 
no German lived or ever had lived, and the mainspring of this 
policy was not the union of Germans but the superiority of 
Germans. Sooner or later some nation would stand up for itself 
and the period of ^Tlower Wars” would be over. The hounds 
of war would be unleashed and the cry would indeed be 
‘‘Havoc,” carefully prepared, ceasely instigated and ruthlessly 
executed. The transition from the crime of planning and wag- 
ing aggressive war to War Crimes (1939-45 version) is part of 
an inevitable chain of causation. The root of the evil is the 
antecedent crime and to have ignored it at Nuremberg would 
have been ostrich-like futility. The state of the law gave the 
prosecutors good grounds for laying their axe next to the root. 
If they had skimped the job they would have been guilty of 
lack of moral courage and a failure to appreciate their respon- 
sibilities towards civilised men and women of all nations. 
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Chapter Four 

WAR CRIMES AND CRIMES AGAINST 
" HUMANITY 

I T is many centuries since needless acts of war were stigma- 
tised by^lawyers as War Crimes. Article 6 (6) of the Charter 
says this about them : 

‘‘War crimes: namely, violations of the laws or customs of war. 
Such violations shall include, but not be limited to, murder, ill- 
treatment or deportation to slave labour or for any other purpose 
of civilian population of or in occupied territory, murder or ill- 
treatment of prisoners of war or persons on the seas, killing of 
hostages, plunder of public or private property, wanton destruc- 
tion of cities, towns or villages, or devastation not justified by 
military necessity."’ 

This definition is based on the Hague Convention of 1907 and 
the Geneva Convention of 1927. War Crimes had also been 
defined in a report presented to the Allies in March 1919 by a 
Commission of Fifteen appointed to enquire into certain ques- 
tions of International Law for the guidance of the Peace Con- 
ference. This report specified thirty different varieties of War 
Crimes. The modern attempt to codify War Crimes goes back 
to the Congress of Paris at the end of the Crimean War and to 
Lord Clarendon’s first term at the Foreign Office, but the in- 
flicting of damage and hurt not justified by military necessity 
had been frequently denounced and accepted as punishable 
since the sixteenth century at the latest. Military tribunals have, 
in fact, tried and punished those who have offended against this 
principle, the basis of such a trial being that a state of war justi- 
fies killing and other normally criminal acts, but that even in 
time of war each such act must be shown to have beer necessi- 
tated by the war. War gives no umbrella justification. Any act 
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which goes beyond the necessity created by the war situation is 
not covered by exemption, retains its criminal character and 
involves liability to punishment The Charter was again pur- 
porting to declare the law and not to make it. The judgment of 
the Tribunal stated : 

‘That violations of these provisions constituted crimes for 
which the guilty individuals were punishable is too well settled to 
admit of argument.’’ 

Goering’s view, given in the witness box at Nuremberg, was 
that all this was out of date and could therefore be disregarded 
— to which the answer is twofold : first, that other countries 
continued to observe the Conventions; and secondly, that no 
party to an agreement may escape his obligations merely by 
alleging after the event that in his opinion it had lapsed. 
Another German view was that the Conventions were binding 
and that this was an excellent thing for Germany, since German 
soldiers would continue to get the advantage of them while 
their leaders could quietly ignore them. Jodi, for instance, 
opposed open denunciation of the Geneva Convention on these 
grounds, and in consequence Germany succeeded in getting the 
best of both worlds. Jodi’s attitude is even more repellent than 
Goering’s, since the denunciation of the Conventions advocated 
by Goering would at least have been open, even if one can 
hardly speak of honesty in such a context. It was argued that so 
far as the U.S.S.R. was concerned breaches of the rules set out 
in the Geneva Convention were not offences, since the U.S.S.R. 
was not a party to the Convention. This argument had, how- 
ever, already been considered by the Germans themselves dur- 
ing the war and found by them to be false. A few months after 
the opening of the Russian campaign Admiral Canaris, Chief of 
Intelligence in OKW^, objected to a proposed OKW directive 
on the treatment of Russian prisoners of war in these words : 

‘The Geneva Convention for the treatment of prisoners of war 
is not binding in the relationship between Germany and the 

^ The High Command of the Armed Forces. 
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U.S.S.R. Therefore only the principles of general International 
Law on the treatment of prisoners of war apply. Since the 
eighteenth century these have gradually been established along 
the lines that war captivity is neither revenge nor punishment but 
solely protective custody, the only purpose of which is to prevent 
the prisoners of war from further participation in the war. This 
principle was developed in accordance with the view held by all 
arrfties that it is contrary to military tradition to kill or injure 
helpless people. . . . The enclosed decrees for the treatment of 
Soviet prisoners of war are based on a fundamentally diifferent 
viewpoint.” 

Keitel replied with a marginal note : 

‘‘The objections arise from the military conception of chivalrous 
warfare. This is the destruction of an ideology. Therefore I 
approve and back the measures. K.” 

The evidence regarding the commission of War Crimes by 
Germans during the second World War was described by the 
Tribunal as “overwhelming in its volume and its details.” This 
evidence further showed that War Crimes were planned at the 
highest level and carefully thought out in advance. They were 
part of high policy — in the German armoury crime had been 
added to war as an instrument of policy. In previous wars 
crimes had been committed in the field, as they always will be 
in the heat of the moment, but in this last war they had been 
coolly calculated and premeditated and were generally and 
systematically ordered and committed. The responsibility there- 
fore rested even more heavily on those who devised and insti- 
gated than on the common soldier in the field who actually 
pulled the trigger or pocketed the loot. The 1919 Commission 
of Fifteen had reported that all persons, including Chiefs of 
State, could be prosecuted for War Crimes; in 1945 Chiefs of 
State were prosecuted for War Crimes. The Law marches on. 

It is impossible to review the whole vast mass of the evidence 
presented to the Tribunal on the charges of War Crimes — ^nor 
would it be very useful to do so. The Tribunal found the facts 
as follows : 
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‘‘The truth remains that War Crimes were committed on a vast 
scale, never before seen in the history of war. They were perpe- 
trated in all the countries occupied by Germany and on the High 
Seas and were attended by every conceivable circumstance of 
cruelty and horror.” 

There was no serious defence apart from the argument that the 
occupied territories had been incorporated into the German 
system as part of Germany and consequently that the Inter- 
national Law relating to war had been replaced by the law of 
Germany and the rights of the sovereign German state. This 
argument failed on the ground that throughout the period of 
German occupation there had always been some army in the 
field in Europe intent on driving the Germans out again. It 
seemed, moreover, to be doubted by the Tribunal whether this 
defence would be a good defence in a case where the subjugated 
territories had been seized in the course of an unlawful war. 

The main heads of the accusation can be summarised quite 
shortly. It is convenient to divide the crimes into two cate- 
gories : crimes against fighting men and crimes against civilians. 
In the first category there were included : the order to slaughter 
commandos to the last man even if they surrendered; the order 
to separate political commissars from other Russian prisoners 
and shoot them; ill-treatment and murder of Russian prisoners; 
the use of prisoners for medical experiments; the use of 
prisoners for labour contrary to international conventions. 
Against the civilian population the following crimes were 
proved: extermination of certain sections by organised mass 
murder; large-scale deportation for labour in Germany in the 
most shocking conditions; the taking and shooting of hostages; 
the economic exploitation of occupied territories over and above 
the needs of the occupying troops; wanton devastation of towns 
and villages; the plunder of works of art. The list is not ex- 
haustive and a few examples will suffice to illustrate the War 
Crimes of the second World War. Prisoners of war were mur- 
dered, ill-treated and exploited. One decree (which did not 
apply to English or American prisoners) provided that all 
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escaped officers and N.C.O.s were to be handed over to the 
Gestapo on recapture and to be sent to Mauthausen concentra- 
tion camp, where they were killed. Soviet prisoners were used 
in experiments connected with projects for bacteriological war- 
fare and died as a result. The treatment of Soviet prisoners was 
always particularly harsh. General Reinecke, a Departmental 
Chiefdn the OKW who was responsible among other things for 
prisoners of war, issued an order containing these words : 

‘^The Bolshevist soldier has lost all claim to treatment as an 
honourable opponent in accordance with the Geneva Convention. 

. . . The order for ruthless and energetic action must be given at 
the slightest indication of insubordination, especially in the case 
of Bolshevist fanatics. Insubordination, active or passive resist- 
ance, must be broken immediately by force of arms (bayonets, 
butts and firearms). . . . Anyone carrying out the order who does 
not use his weapons, or does so without sufficient energy, is pun- 
ishable. . . . Prisoners of war attempting escape are to be fired 
on without previous challenge. No warning shot must ever be 
fired. . . . The use of arms against prisoners of war is as a rule 
legal.” 

In France the taking and shooting of hostages was common. 
The murder of a German would be countered by the indis- 
criminate murder of ten to fifty Frenchmen who had had no 
connection whatever with the original crime. Indeed, in many 
cases they could have had no connection with it, since they were 
already in custody for some reason or other. As early as the 
summer of 1942 the Germans announced that all near male rela- 
tives of any Frenchman joining the resistance would be shot if 
over eighteen years old. Near female relatives over eighteen 
years old would be condemned to hard labour and all near rela- 
tives under eighteen sent to reformatories. But the most in- 
humane device was the Nacht and Nebel (Night and Fog) 
decree, which laid down that offences committed by the inhabi- 
tants of occupied territories were to result in the secret spiriting 
away of the offenders without trial. In this way terror would be 
spread as persons mysteriously vanished without any indica- 
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tions as to where they had gone or what had happened to them. 
How those forgotten men fared has been told by a Norwegian, 
one of 2,500 Nacht and Nebel prisoners who were moved from 
one camp to another in 1945 like this; 

^‘Feeble as we were, we could not walk fast enough and when 
they took their guns, the line of five, the line just before us — they 
took their guns and smashed in the heads of all five of them, and 
they said: If you don’t walk in an intelligent way see what will 
happen to you.’ . . . But at last after six to eight hours we came 
to a railway station. It was very cold, and we had bnly striped 
prison clothes on and bad boots naturally, but we said, *Oh, we 
are glad that we have come to a railway station. It is better to 
stand in a cow truck than to walk in the middle of winter.’ It was 
very cold, ten to twelve degrees I suppose, very cold. There was a 
long train with open trucks. In Norway we call them sand trucks 
and we were kicked on to those trucks about 80 on each truck. . . , 
In this truck we sat for about five days without food — cold— 
without water. When it was snowing we made like this just to get 
some water in the mouth and naturally after a long long time, it 
seemed to me like years, we came to a place which I afterwards 
learnt was D. which is in the neighbourhood of Buchenwald. We 
came there. They kicked us down from the trucks, but many were 
dead. The man who sat by me, he was dead, but I had no right to 
get away. I had to sit with a dead man for the last day, and I 
didn’t see the figures myself, naturally, but about half of us were 
dead, getting stiff, and they told that — I heard the number after- 
ward in D. — that the number of dead on our train was 1,347.” 

The German slave-labour programme was a gigantic source 
of misery. At least five million men and women were deported 
from their homes and sent to work in German factories or on 
German farms. Early in 1944 Field-Marshal Milch estimated 
for the Central Planning Board that forty per cent of labour in 
armament factories was foreign. Sauckel employed special paid 
agents to go round picking up likely workers and then making 
them drunk preparatory to pitching them into some insanitary 
railway truck bound for Germany. Open cattle trucks were used 
in all weathers and some of the travellers wore only nightshirts. 

SO 



WAR CRIMES 


Many died from exposure before reaching their destination; 
others fell out and were killed. When women gave birth the 
children were thrown away. Those who were kept for work in 
their own countries fared little better. Koch, the Governor of 
the Ukraine, set the tone in these words : 

“We are the master race. ... I will squeeze the last drop out 
of fhis country. . . . The people must work, work and work. We 
are a master race.” 

For Russian workers it was decreed that there were only two 
penalties; deprivation of food and death. The occupied coun- 
tries too, quite apart from their inhabitants, were exploited ^'in 
the most ruthless way, without consideration of the local 
economy, and in consequence of a deliberate design and 
policy.” The looting of art treasures was a part of a general 
policy of physical and economic devastation. Works of art suf- 
fered in various ways. There was, first, a set policy of destruc- 
tion, based on ideological grounds and encouraged and executed 
by the Army. Then there was also the removal of portable 
works of art both by the state and by individuals. Operations on 
behalf of the state were carried out by an organisation headed 
by Rosenberg, which allowed itself to be sidetracked from 
building up a research library into building up a stolen art 
collection. 

All these things followed as a matter of course from the 
words of prominent German personalities. Here are some of 
them. Consider whether they could have been uttered by lead- 
ing politicians and soldiers of just any country. 

Goering, 1942; 

“This everlasting concern about foreign people must cease 
now, once and for all. ... It makes no difference to me in 
this connection if you say that your people will starve.” 

Himmler, 1943 : 

“Whether ten thousand Russian females fall down from ex- 
haustion while digging an anti-tank ditch interests me only in- 
sofar as the anti-tank ditch for Germany is finished.” 
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Sauckel, 1942 : 

‘^All the men must be fed, sheltered and treated in such a 
way as to exploit them to the highest possible extent at the 
lowest conceivable degree of expenditure/' 

Field-Marshal Milch, 1943 : 

‘‘We have made a request for an order that a certain per- 
centage of men in the A. A. must be Russians. ... It is amus- 
ing that Russians should work the guns/' 

Field-Marshal von Reichenau, 1941 : t 

“The soldier must have full understanding for the necessity 
for a severe but just revenge on subhuman Jewry." 

Field-Marshal von Manstein, 1941 

“The struggle is not being carried on against the Soviet 
Armed Forces alone in the established form laid down by 
European rules of warfare." 

Rosenberg, 1942: 

“If we are to subjugate all these peoples, then arbitrary rule 
and tyranny will be an extremely suitable form of government." 

Himmler, 1943: 

“Anti-Semitism is just the same as delousing." 

Field-Marshal Keitel, 1943 : 

“Human life is worth less than nothing in the occupied 
territories." 

It would be easy to multiply such quotations.^ Let us look at 

^ Not all of them, it should be observed, come from men who 
were primarily Nazis. They re-echo, too, the thoughts of Germans 
of an earlier generation, recalling such utterances as that of the 
Kaiser in 1900, which earned for his subjects the sobriquet of Huns: 
“ You are about to meet a crafty, well-armed, cruel foe. Meet him 
and beat him. Give no quarter. Take no prisoners. Kill him when 
he falls into your hands. Even as a thousand years ago the Huns 
under their King Attila made such a name for themselves as still 
resounds in terror through legend and fable, so may the name of 
Germany resound through Chinese history a thousand years from 
now. . . On other occasions the Kaiser expressed his views about 
the inferior Slav with as much virulent superiority as Himmler. 
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one or two specific examples of the effect of these exhortations : 

In White Ruthenia, 1941, from the report of the Reichs- 

kommissar : 

was not present at the shooting outside the town. There- 
fore I cannot make a statement on its brutality. But it should 
suffice if I point out that persons shot have worked themselves 
out of their graves some time after they have been covered 
over.” 

In the Baftic States, 1942, from a report by Heydrich : 

‘Tstonia has already been cleared of Jews. In Latvia the 
number of Jews in Riga, of whom there were 29,500, has been 
reduced to 2,500.” 

At Essen, the evidence of a German railway official : 

“They came in goods wagons in which potatoes, building 
materials and also cattle had been transported. The trucks were 
jammed full with people. My personal view was that it was in- 
human to transport people in such a manner. The people were 
squashed closely together and they had no room for free move- 
ment. It was enraging to every decent German to see how the 
people were beaten and kicked and generally maltreated in a 
brutal manner. In the very beginning, as the first transports 
arrived, we could see how inhumanely these people were 
treated. Every wagon was so overfull that it was incredible that 
such a number could be jammed into one wagon. . . . The 
clothing of the prisoners of war and civilian workers was 
catastrophic. It was ragged and ripped and the footwear was 
the same. In some cases they had to go to work with rags round 
their feet. Even in the worst weather and bitterest cold I have 
never seen that any of the wagons were heated.” 

Again at Essen, the evidence of a Polish doctor about Russian 

prisoners: 

“The men were thrown together in such a catastrophic man- 
ner that no medical treatment was possible. ... It seemed to 
me unworthy of human beings that people should find them- 
selves in such a position. . . . Every day at least ten men were 
brought to me whose bodies were covered with bruises on 
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account of the continual beatings with rubber tubes, steel 
switches or sticks. The people were often writhing with agony 
and it was impossible for me to give them even a little medical 
aid. ... It was difficult for me to watch how such suffering 
people could be directed to do heavy work. . . . Dead people 
often lay for two or three days on the palliasses until their 
bodies stank so badly that fellow prisoners took them oijtside 
and buried them somewhere. ... I was a witness during a 
conversation with some Russian women, who told me person- 
ally that they were employed in Krupps factory and that they 
were beaten daily in a most bestial manner. . . . Beating was the 
order of the day.” 

At Auschwitz concentration camp, the evidence of the com- 
mandant : 

'We had two SS doctors on duty at Auschwitz to examine 
the incoming transports of prisoners. The prisoners would be 
marched past one of the doctors, who would make spot decisions 
as they walked by. Those who were lit for work were sent into 
the camp. Others were sent immediately to the extermination 
plant. Children of tender years were invariably exterminated 
since, by reason of their youth, they were unable to work. Still 
another improvement we made over Treblinka was that at Tre- 
blinka the victims almost always knew they were to be exter- 
minated and at Auschwitz we endeavoured to fool the victims 
into thinking that they were going through a delousing process. 
Of course, frequently they realised our true intentions. Very 
frequently the women would hide their children under their 
clothes, but of course when we found them we would send the 
children in to be exterminated. ... We were required to carry 
out these exterminations in great secrecy, but of course the foul 
and nauseating stench from the continuous burning of bodies 
permeated the entire area and all the people living in the sur- 
rounding communities knew that exterminations were going on 
at Auschwitz. ... It took from three to fifteen minutes to kill 
the people in the death chamber, depending upon climatic con- 
ditions. We knew when the people were dead because their 
screaming stopped. We usually waited about half an hour 
before we opened the doors and removed the bodies. After the 
bodies were removed our special detachments took off the rings 
and extracted the gold from the teeth of the corpses.” 
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WAR CRIMES 
At Dubno, 1942, an eye-witness account: 

“On 5th October 1942, when I visited the building office at 
Dubno my foreman told me that in the vicinity of the site Jews 
from Dubno had been shot in three large pits, each about 
thirty metres long and three metres deep. About 1,500 persons 
had been killed daily. All of the 5,000 Jews who had still been 
Itving in Dubno before the pogrom were to be liquidated. As 
the shooting had taken place in his presence he was still much 
upset. 

“Thereupon I drove to the site accompanied by my foreman 
and saw near it great mounds of earth about thirty metres long 
and two metres high. Several trucks stood in front of the 
mounds. Armed Ukrainian militia drove the people off the 
trucks under the supervision of an SS man. The militia men 
acted as guards on the trucks and drove them to and from the 
pit. All these people had the regulation yellow patches on the 
front and back of their clothes and thus could be recognised as 
Jews. 

“My foreman and I went directly to the pits. Nobody 
bothered us. Now I heard rifle shots in quick succession from 
behind one of the earth mounds. The people who had got off 
the trucks — men, women and children of all ages — had to un- 
dress upon the orders of an SS man, who carried a riding or 
dog whip. They had to put down their clothes in fixed places, 
sorted according to shoes, top clothing and underclothing. I 
saw a heap of shoes of about 800 to 1,000 pairs, great piles of 
under linen and clothing. Without screaming or weeping these 
people undressed, stood around in family groups, kissed each 
other, said farewells and waited for a sign from another SS 
man, who stood near the pit, also with a whip in his hand. Dur- 
ing the fifteen minutes that I stood near I heard no complaint 
or plea for mercy. I watched a family of about eight persons, a man 
and a woman both about fifty with their children of about one, 
eight and ten, and two grown-up daughters of about twenty to 
twenty-four. An old woman with snow-white hair was holding 
the one-year-old child in her arms and singing to it and tickling 
it. The child was cooing with delight. The couple were looking 
on with tears in their eyes. The father was holding the hand of 
a boy about ten years old and speaking to him softly; the boy 
wa, fighting his . ;y, attttketl. 
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his head, and seemed to explain something to him. At that 
moment the SS man at the pit shouted something to his com- 
rade. The latter counted off about twenty persons and instruc- 
ted them to go behind the earth mound. Among them was the 
family which I have mentioned. I well remember a girl, slim 
and with black hair, who, as she passed close to me, pointed to 
herself and said, 'Twenty- three/ I walked around the ipound 
and found myself confronted by a“ tremendous grave. People 
were closely wedged together and lying on top of each other so 
that only their heads were visible. Nearly all had blood running 
over their shoulders from their heads. Some of the people shot 
were still moving. Some were lifting their arms and turning 
their heads to show that they were still alive. The pit was already 
two-thirds full. I estimated that it already contained about 
1,000 people. I looked for the man who did the shooting. He 
was an SS man, who sat at the edge of the narrow end of the 
pit, his feet dangling into the pit. He had a tommy gun on his 
knee and was smoking a cigarette. The people, completely 
naked, went down some steps which were cut in the clay wall 
of the pit and clambered over the heads of the people lying 
there, to the place to which the SS man directed them. TTiey 
laid down in front of the dead or injured people; some caressed 
those who were still alive and spoke to them in a low voice. 
Then I heard a series of shots. I looked into the pit and saw 
that the bodies were twitching or the heads lying motionless on 
top of the bodies which lay before them. Blood was running 
away from their necks. I was surprised that I was not ordered 
away but I saw that there were two or three postmen in uni- 
form nearby. The next batch was approaching already. They 
went down into the pit, lined themselves up against the pre- 
vious victims and were shot. When I walked back round the 
mound I noticed another truck load of people which had just 
arrived. This time it included sick and infirm persons. An old, 
very thin woman with terribly thin legs was undressed by 
others who were already naked, while two people held her up. 
The woman appeared to be paralysed. The naked people car- 
ried the woman around the mound. I left with my foreman and 
drove in my car back to Dubno. 

"On the morning of the next day, when I again visited the 
site, I saw about thirty naked people lying near the pit — about 
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thirty to fifty metres away from it. Some of them were still 
alive; they looked straight in front of them with a fixed stare 
and seemed to notice neither the chilliness of the morning nor 
the workers of my firm who stood around. A girl of about 
twenty spoke to me and asked me to give her clothes and help 
her escape. At that moment we heard a fast car approach and I 
noticed that it was an SS detail. I moved away to my site. Ten 
minutes later we heard shots from the vicinity of the pit. The 
Jews still alive had been ordered to throw the corpses into the 
pit; then they had themselves to lie down in this to be shot in 
the ndbk.’* 

Some say that all is fair in war. But was this war? 

Crimes against Humanity overlap War Crimes. More often 
than not a crime which is a Crime against Humanity is also a 
War Crime and vice versa. The expression ‘^Crimes against 
Humanity” is not a new one, invented by the Nuremberg prose- 
cution in order indefinitely to extend the scope of their indict- 
ment. The Crimes against Humanity of which the Tribunal 
was asked to take cognisance were, in fact, strictly delimited. 
The Charter defined them as follows : 

*^Crimes against humanity: namely, murder, extermination, en- 
slavement, deportation, and other inhumane acts committed 
against any civilian population, before or during the war; or per- 
secutions on political, racial or religious grounds in execution of 
or in connection with any crime within the jurisdiction of the 
Tribunal, whether or not in violation of the domestic law of the 
country where perpetrated.” 

The Allies did not claim the right for an international court to 
interfere in the domestic affairs of a sovereign state merely on 
the grounds that that state was offending against humanitarian 
principles. Whether or not it would be a good thing for Inter- 
national Law to be able to do so is altogether a different matter. 
As things are and as the law stands, it is clear that International 
Law does not extend so far. The prosecution did, however, con- 
tend that crimes against humanity fell within the province of 
International Law if they were committed in preparation for or 
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in connection with international crimes such as aggressive war 
and War Crimes. This proposition cannot be stated more 
clearly than in the words of the Attorney-General : 

“The Crimes against Humanity with which this Tribunal has 
jurisdiction to deal are limited to this extent — they must be crimes 
the commission of which was in some way connected with, in anti- 
cipation of or in furtherance of the crimes against the PeSce or 
the War Crimes stricto sensu with which the Defendants are in- 
dicted. That is the qualification which Article 6(c) of the Charter 
introduces. The considerations which apply here are, however, 
different to those affecting the other classes of offence, the crime 
against Peace or the ordinary War Crime. You have to be satisfied 
not only that what was done was a Crime against Humanity but 
also that it was not purely a domestic matter but that directly or 
indirectly it was associated with crimes against other nations or 
other nationals, in that, for instance, it was undertaken in order to 
strengthen the Na 2 i Party in carrying out its policy of domination 
by aggression, or to remove elements such as political opponents, 
the aged, the Jews, the existence of which would have hindered 
the carrying out of the total war policy. . . . That is of course a 
very important qualification, and is not always appreciated by 
those who have questioned the exercise of this jurisdiction. . . . 
The nations adhering to the Charter of this Tribunal have felt it 
proper and necessary in the interest of civilisation to say that 
these things, even if done in accordance with the laws of the Ger- 
man State as created and ruled by these men and their ringleader, 
were when committed with the intention of affecting the inter- 
national community — that is in connection with the other crimes 
charged — not mere matters of domestic concern but crimes against 
the law of nations. I do not minimise the significance for the 
future of the political and jurisprudential doctine which is here 
implied. Normally International Law concedes that it is for the 
State to decide how it shall treat its own nationals, it is a matter 
of domestic jurisdiction. And although the Social and Economic 
Council is seeking to formulate a Charter of the Rights of Man 
the Covenant of the League of Nations and the Charter of the 
United Nations Organisation does recognise this general position. 
Yet International Law has in the past sought to claim that there is 
a limit to the omnipotence of the State and that the individual 
human being, the ultimate unit of all law, is not disentitled to the 
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protection of mankind when the State tramples upon his rights in 
a manner which outrages the conscience of mankind. Grotius, the 
founder of International Law, had some notion of that principle 
when. ... he described as just a war undertaken for the purpose 
of defending the subjects of a foreign state from injuries inflicted 
by their ruler.' ’ 

It would seem that Mr. Justice Jackson was prepared to go 
a little farther than the Attorney-General. The American prose- 
cutor, like the British, based the right of the Tribunal to take 
note of persecutions by virtue of the connection between those 
persecutions and the crime of aggressive war in the particular 
case of the Third Reich. “These Nazi persecutions, moreover, 
take character as international crimes because of the purpose 
for which they were undertaken.” But he also urged that 
domestic persecution can become so great as to justify inten'en- 
tion by other states simply when it goes too far. “Certainly few 
oppressions or cruelties would warrant the intervention of 
foreign powers. But the German mistreatment of Germans is 
now known to pass in magnitude and savagery any limits of 
what is tolerable by modern civilisation. Other nations, by 
silence, would take a consenting part in such crimes.” Mr. 
Justice Jackson is here contending that in such a case civilised 
nations not only have a moral duty to break silence, but also a 
legal right to take action. 

The supreme example of a crime of this kind is the crime 
against the Jews, the attempt — largely successful — ^to exter- 
minate the Jewish race. This crime was prepared and planned 
before the outbreak of war, and the persecution of Jews in Ger- 
many in the thirties was a part of war planning, but for the 
thorough execution of the plan war itself was necessary. It is 
estimated that about six million Jews were exterminated in the 
course of what the Germans called “the final solution of the 
Jewish problem.” The estimate is that of Adolf Eichmann, who 
was in charge of the “final solution.” He added that about two- 
thirds of this number were liquidated in the special extermina- 
tion camps which were set up in various parts of Europe and to 
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which Jews from all over the Continent were driven. These 
victims had committed no offence save that of being a Jew; in 
some concentration camp records the word was inserted 

as sufficient reason for their being brought there and killed. In 
the eyes of the law, however, they were unoffending civilian in- 
habitants of occupied territories. In the same way the war was 
used for other criminal purposes. It became ‘^an instrument of 
extermination of peaceful citizens — an instrument of plunder, 
violence and pillage.” ^ There is no need to adduce further 
examples, and we will close this chapter by quoting the Tri- 
bunaFs summary of the law and the facts relating to Crimes 
against Humanity : 

'^With regard to Crimes against Humanity, there is no doubt 
whatever that political opponents were murdered in Germany be- 
fore the war, and that many of them were kept in concentration 
camps in circumstances of great horror and cruelty. The policy of 
terror was certainly carried out on a vast scale, and in many cases 
was organised and systematic. The policy of persecution, repres- 
sion and murder of civilians in Germany before the war of 1939, 
who were likely to be hostile to the Government, was most ruth- 
lessly carried out. The persecution of Jews during the same period 
is established beyond all doubt. To constitute Crimes against 
Humanity, the acts relied on before the outbreak of war must have 
been in execution of, or in connection with, any crime within the 
jurisdiction of the Tribunal. The Tribunal is of the opinion that 
revolting and horrible as many of these crimes were, it has not 
been satisfactorily proved that they were done in execution of, or 
in connection with, any such crime. The Tribunal therefore can- 
not make a general declaration that the acts before 1939 were 
Crimes against Humanity within the meaning of the Charter, but 
from the beginning of the war in 1939 War Crimes were com- 
mitted on a vast scale, which were also Crimes against Humanity; 
and insofar as the inhumane acts charged in the Indictment, and 
committed after the beginning of the war, did not constitute War 
Crimes, they were all committed in execution of, or in connection 
with, the aggressive war, and therefore constituted Crimes against 
Humanity.^^ 

^ From General Rudenko’s opening speech. 
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Chapter Five 

THE ACCUSED 

7E have now considered the constitution and jurisdiction 
▼ T of the Tribunal and the nature of the crimes laid before 
it by the prosecution. We must now look at the individuals who 
were accused of these crimes before this court. Four questions 
emerge: Who were they? Was it right to bring such charges 
against individuals (as opposed to the German state) ? What de- 
fences were raised by the accused? What was the evidence 
against them ? 

One of the duties imposed by the Charter on the four Chief 
Prosecutors was to settle the final designation of major war 
criminals to be tried by the Tribunal. The Chief Prosecutors 
met and designated twenty-four individuals who were thought 
to be the most guilty of the surviving leaders of the different 
branches of German life. Most of them had held what we 
would call high government appointments at home or abroad : 
Goering, Hess, Ribbentrop, Rosenberg, Frank, Frick, Funk, 
Schacht, Sauckel, von Papen, Seyss-Inquart, Speer, von 
Neurath, Fritzsche. Most of them had also held high office in 
the Party and there were others who had been among the Party 
leaders without also holding prominent positions in the state 
hierarchy : Ley, Streicher, von Schirach, Bormann. The fight- 
ing Services were represented by Keitel, Donitz, Raeder and 
Jodi; the SS and police by Kaltenbrunner; industry by Gustav 
Krupp. They were therefore a representative collection — in 
fact they were even more representative than a classification 
can indicate, because most of them possessed many claims to 
fame and the criss-crossing of their various functions and acti- 
vities formed an all-embracing interlocking pattern.' Only 

' A table giving the principal positions filled by each of the accused 
will be found in Appendix Four. 
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twenty-two of these men were actually tried. Ley committed 
suicide in prison a month before the opening of the trial and 
Gustav Krupp proved too ill to stand his trial. A copy of the 
Indictment was, in fact, served on Krupp by placing it on his 
bed in a hospital in Salzburg, but the Tribunal, after hearing 
evidence to the effect that he could not understand what was 
happening around him and was unlikely to recover, ruLll that 
his physical and mental condition precluded trial. Questions 
were also raised about the mental conditions of Hess and of 
Streicher, but in these cases the Tribunal ruled that the trials 
should proceed. Bormann, whose death was not regarded as 
sufficiently well established at the end of 1945, was tried in his 
absence under the provisions of Article 12 of the Charter. 

Each of the accused was represented by one or more German 
counsel. For the most part these counsel were chosen by the 
accused himself from a list supplied by the Military Govern- 
ment authorities and containing the names of as many German 
lawyers as could be found in Germany who were willing to take 
on the job. Some counsel were Nazis, others were not. The 
standard ranged from the adequate to the distinguished. For 
those of the accused who would not or could not select counsel 
the Tribunal selected and appointed counsel. There was 
nothing in the Charter confining the choice of counsel to Ger- 
mans and, in fact, at least one of the accused requested a very 
eminent citizen of the United States to represent him. The re- 
quest was passed on but refused. On the whole it seems a good 
thing that no citizen of the Allied Nations appeared for the 
defence. No injustice or inconvenience was thereby caused to 
the accused, while the appearance for the defence of British or 
American lawyers (it was hardly to be expected that the accused 
would turn to the U.S.S.R. or France for help) could have led 
to mischievous propaganda. Both in Germany and in other 
countries propagandists would have professed to see a split in 
the Allied ranks, a rapprochement of the Anglo-Saxons to the 
Germans, a desire on the part of the Anglo-Saxons to see the 
accused get off, even perhaps an Anglo-Saxon confession of 
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war guilt — none of which was required either by Truth or Jus- 
tice, all of which would have done great harm and no good. 

Of these men, the outstanding personality was Goering. In- 
deed for a day or two Goering bid fair to be the dominating 
personality of the trial, but Lord Justice Lawrence was a match 
for him. Goering took a keen interest in the proceedings, made 
volui-ainous notes and on the whole made the best of his great 
advantage of knowing more than anybody else in the court 
room about most of the matters under discussion. He scored a 
notable triumph in the witness box in March 1946 by so far 
getting the better of Mr. Justice Jackson that the latter lost his 
self-control, but Goering’s victory was short-lived, for his case 
was too weak to allow him to defeat Sir David Maxwell-Fyfe. 
In the witness box Goering had plenty to say and he said it 
well. He took two and a half days to give his own version of the 
events of the years in which the Nazi Party was first struggling 
for power and then abusing it. His story was given in answer to 
questions put to him by his counsel. Dr. Stahmer, but in point 
of fact he spoke for the greater part of the time and his evi- 
dence was more in the form of speeches than of question and 
answer. He denied a lot and he admitted a lot. Generally speak- 
ing, he admitted the substance of many of the charges against 
him, but took the sting out of them by denying the most telling 
item. Thus he admitted a great deal about concentration camps, 
but denied that there was any torturing or other atrocious 
behaviour in them; admitted German rearmament, but denied 
that it had any aggressive object. 

On the question of rearmament his thesis was the familiar 
one that Germany did, in fact, disarm; that the Allies failed to 
do likewise; that this failure was a breach by the Allies of an 
obligation undertaken at Versailles; and that this breach en- 
titled — and indeed obliged — Germany to rearm. The basic 
proposition (that Germany did disarm in accordance with the 
Treaty of Versailles) was not seriously contested at Nuremberg. 
There were probably two reasons for this: first, that it was 
from a lawyer^s point of view not relevant to the proceedings; 
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and, secondly, that in 1927 England and France (though not 
the U.S.A. or the U.S.S.R.) had officially accepted the fact of 
German disarmament. That they did so for political reasons and 
in disregard of the overwhelming evidence to the contrary pro- 
vided by the Inter-Allied Disarmament Commission is prob- 
ably now sufficiently well known in this country, but one 
could not help feeling a little uneasy at hearing the old Gciman 
arguments repeated without refutation. Among many offices 
which he held at one time or another, Goering was the founder 
and the head of the Prussian Gestapo. He admitted that con- 
centration camps were established, and in reply to cross-exam- 
ination by Mr. Justice Jackson he admitted that such things 
were indispensable in the Nazi state. The seizure of power by 
the Nazis in 1933 was for Goering a revolution, and he claimed 
credit for the facts that the opponents of the victors were taken 
into ^‘protective custody” instead of suffering the usual fate of 
those who come out bottom after a revolution, i.e. death. The 
outstanding exception, the slaughter of Roehm and his fol- 
lowers in 1934, was, he argued, completely justifiable on the 
evidence then available, which showed that Roehm was pre- 
paring a putsch. Goering did not in the witness box turn on 
Hitler like some of the other defendants. He remained loyal to 
him and continued to protest his devotion. He insisted that he 
had always been loyal to Hitler, though after 1943 he had 
ceased to be on terms of intimacy with him. 

In dealing with the long catalogue of German acts of aggres- 
sion Goering^s intimate knowledge stood him in good stead. 
He was able to make the most of the points which he wanted to 
emphasise and to skate round the episodes which could not be 
so easily disposed of. No one in the court had so detailed a 
knowledge of the events in question, though Sir David Max- 
well-Fyfe and his colleagues had applied themselves to the sub- 
ject to such good effect that Sir David was able to make some 
appreciable dents in Goering’s story when his turn came to 
cross-examine. For instance, Goering had claimed that the 
attack on Jugoslavia was a last-minute affair occasioned by the 
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Simovitch putsch. Sir David was able to show that, even if the 
precise timing of the attack was determined by the putsch^ 
nevertheless a plan for the invasion of Jugoslavia had been in 
existence months before. On the Anschluss with Austria, the 
Sudeten problem and the dispute with Poland Goering had 
nothing new to say. He expatiated on the Austrian desire for 
union with the Reich, a line of argument which was really 
beside the point, though the way had been opened for it when 
the American prosecutor had gone into all the details of this 
episode at very great length. On the Polish issue Goering 
argued that the war was all the fault of the Poles, who refused 
to listen to reason. He himself had not wanted war — ^by which 
he really meant two things: first, he hoped to get what was 
wanted from Poland by threats without having to fight (the 
technique successfully adopted in the case of President Hacha); 
and, secondly, that he did his best to keep the Western powers 
from coming to the help of Poland and so producing the much- 
dreaded war on two fronts. On this part of his case evidence 
was also given by the Swede Dahlerus, who had acted as inter- 
mediary between Goering and members of the British govern- 
ment in August 1939. The value to Goering of this witness was 
demolished by Sir David Maxwell-Fyfe, who in cross-examin- 
ation elicited the admission that the object of Dahlerus's mis- 
sion was not to prevent a war but to keep England out of it. 
Dahlerus ended by expressing the opinion that England had 
done everything possible to avoid war and that his own efforts 
had in the prevailing circumstances (only later fully revealed to 
him) been foredoomed to failure. 

Goering was cross-examined by the chief British, American 
and Russian prosecutors. Mr. Justice Jackson tackled him first 
and Goering got the better of him. After a good start Jackson 
got tangled up in his own documents, one of which had been 
mistranslated and another misinterpreted by him. He was in- 
sufficiently prepared, unable to stop Goering from making 
speeches and apparently unfamiliar with his documents. His 
inadequate knowledge of his subject-matter began to show and 
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finally Goering made him lose his temper. Goering, who was 
obviously scoring heavily on points, could afford to hold him- 
self in and let the prosecution make itself look silly, but the 
tables were turned when Sir David Maxwell-Fyfe took over.^ 
Sir David confined himself to the weak points in Goering’s 
story and made Goering confine himself to them too. He was 
well prepared with documents and he understood his docu- 
ments. Goering was never driven actually to go back on any- 
thing which he had said in his examination-in-chief, but the 
story that he never knew anything about the wholesale perse- 
cution of Jews was made to look transparently thin, while the 
story that he had no knowledge of the murder of British airmen 
who escaped from Stalag Luft III was only a very sorry and 
tattered tale after Sir David had taken him through all the 
evidence step by step. Finally General Rudenko for the 
U.S.S.R. took up the cudgels. He had some good documentary 
material and some good points, but he allowed himself to be 
drawn into arguments over words and meanings, and the 
general impression of this third round of the cross-examination 
was that it was a draw. It was typical of Goering’s whole atti- 
tude that he unhesitatingly admitted that the labour recruited 
for Germany from the East was preponderantly involuntary 
(he could, of course, hardly deny it), but at the same time he 
strongly objected to the suggestion that the conditions imposed 
amounted to slavery. 

Goering had gone into the box on Wednesday, March 13th. 
He returned to his place at the end of the front row of the pri- 
soners’ dock on Friday, March 22nd. He undoubtedly made a 
strong personal impression, mainly by the extent of his know- 
ledge, his self-possession, his obvious interest and aliveness, his 

^We are concerned in these paragraphs with Goering’s contribu- 
tion to the proceedings and not with that of Mr. Justice Jackson. 
Criticism of the latter in this context must not be taken to be 
criticism generally. Mr. Justice Jackson’s part was a most dis- 
tinguished one, notable in particular for the determination and 
enlightenment which he brought to the preliminaries and for the 
eloquence and humanity which inspired his great opening statement. 
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readiness to take responsibility so far as his admissions went. 
The effect of his evidence on the case set up by the prosecution 
was, however, very slight. Seven months later he momentarily 
recaptured the headlines by committing suicide within a few 
hours of the time fixed for his execution. A quite unnecessary 
fuss was made about this excellent denouement and an inter- 
national committee went into the antecedents of this accom- 
plished fact and after due deliberation concluded that Goering 
might have kept poison concealed in his navel or elsewhere. 
From Goering’s point of view this last piece of smartness was 
probably ill-judged. A final appeal to German public opinion 
from the scaffold might have bred bigger consequences. 

Those who shared with Goering the hard wooden benches of 
the prisoners’ dock cannot be allowed as much space in this 
book as Goering has just appropriated. Hess was absent for a 
great part of the time and looked very odd the rest of the time — 
though whether he was suffering from a mental disease is 
altogether another question which a lay onlooker would be 
foolish to discuss. Ribbentrop was a very old broken man with 
an old man’s look and walk. The soldiers and sailors were quiet 
and correct, the sailors practically motionless; Jodi seemed to 
take a more active and intelligent interest in the proceedings 
than anyone save Goering and Speer. Frank varied between 
leers and tears; Schacht pretended to himself that he was not 
there; Fritzsche took a professional pride in monitoring the 
translators; Streicher chewed gum. The curious thing was that, 
except for Goering and Speer, they did not look like a high- 
powered lot and well over half looked mean and disreputable. 
They did not look made for power and were certainly a long 
way from the picture of a tyrant in the Renaissance manner. 
Contemplating a malefactor, one is often led to regret that 
natural gifts have been misemployed, but contemplating these 
accused no such feeling arose because they did not show signs 
of possessing unusual gifts. An exception was Albert Speer, 
brilliant organiser of industry, who might in different circum- 
stances have turned his undoubted talent to good works instead 
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of bad; but looking at such men as Sauckel or Funk, mesquin- 
looking little second-raters, one asked oneself whether they 
deserved their conspicuous places either in the regime of a great 
nation or in the dock at this great trial. These thoughts, coupled 
with the obvious and recurring thought that these men had 
wives and children, made it more than ever necessary to re- 
member the anguish of millions which lay behind.^ 

It was contended on behalf of these men that in International 
Law they were not accountable for the acts alleged against 
them as crimes in the Indictment. In addition to the arguments 
which we have already reviewed (notably in Chapter Three in 
our examination of the criminality of aggressive war) we come 
now to three more contentions, each of which, if accepted, 
would have entitled the accused to an acquittal. The arguments 
which we have already examined were directed to the crimi- 
nality of the acts complained of, to showing that these acts were 
not criminal. The arguments to which we now turn are directed 
to the accountability of the accused, to showing that, even if 
the acts were criminal, the accused could not be charged with 
them or convicted of them. There are three such arguments: 
first, that International Law applies only to states and does not 
touch individuals; secondly, that an individual acting on behalf 
of a state is immune from the consequences of the acts done by 
him in the service of the state; thirdly, that the accused were 
taken by surprise by the proceedings, there having been no 
prospect, when they committed the acts, that they would be 
called to account for the consequences. 

The argument that International Law does not touch or con- 
cern individuals cannot be pressed far. One of the oldest 
offences known to International Law is the offence of piracy; 
it has never been contended that the individual pirate was 
exempt from the operation of the law which condemned his 
trade. Similarly, individual responsibility for War Crimes has 

^ The Nazi leader about whom it would be most worth while to 
write a book is probably Himmler, who evaded this last Nuremberg 
rally by taking poison. 
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never been called in question. Courts have consistently enter- 
tained charges against individuals arising out of breaches of the 
laws and customs of war. In Article zzS of the Treaty of Ver- 
sailles Germany recognised the personal accountability of in- 
dividuals for War Crimes, and at Leipzig the Supreme Court 
of Germany acted upon that principle and heard twelve cases 
against Germans accused of having committed War Crimes 
during the first World War. The Weimar Constitution pro- 
vided that generally recognised rules of International Law were 
to be part of German Law. What, as the Attorney-General 
asked in his second speech, could have been the point of this 
provision if the rules were not applicable to individuals? The 
learned also find authority in support of the competence of 
International Law to provide penalties against individuals in 
the writings of experts reaching back to Grotius. 

The second of the objections which we have to consider is 
the so-called doctrine of act of state. By this doctrine personal 
immunity is extended to the acts of a servant of a state who is 
acting on his state’s behalf. Normally the operation of the doc- 
trine covers the peace-time activities of ambassadors and such 
personages, because it is found convenient and useful in the 
interests of good international relations to treat the state as 
alone responsible for the acts of its servants and to refrain from 
treating the servant as also responsible. The doctrine is there- 
fore an exception to the ordinary law of principal and agent, 
which says that the agent who commits a wrong or a crime can 
be brought to book, even though he was only acting on some- 
body else’s behalf. Obviously a thief cannot be heard to say 
that he is innocent because he was acting as an agent and not in 
his own interests. Now, the exception to the general rule as to 
the liability of an agent is strictly limited. Its extent was called 
in question over a century ago in a famous case in the United 
States involving the actions of a British subject — the Caroline 
case. The details of that case do not concern us here and now, 
but it is worth noting that in a debate in the Senate Senator 
Calhoun, attacking the attitude of Secretary of State Webster, 
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put forward the view that if the act in question is criminal, the 
servant cannot claim immunity by attributing the act to his 
state and cannot escape personal responsibility. Calhoun main- 
tained that the specid and unusual provisions of International 
Law with regard to principal and agent did not extend to 
criminal actions. 

This was in substance the view of the Nuremberg Tribunal. 
“The principle of International Law,^^ says the judgment, 
“which under certain circumstances protects the representative 
of a state, cannot be applied to acts which are condemned as 
criminal by International Law. The authors of these acts can- 
not shelter themselves behind their official position in order to 
be freed from punishment in appropriate proceedings.’’ If they 
could, there would be an end to the effectiveness of Inter- 
national Law in a wide sphere, since an act always requires a 
human actor and a state can no more do something without a 
human voice or hand than a limited company can trade with- 
out directors and employees. It would indeed be farcical injus- 
tice if it were open to a gang of men to do anything they 
pleased with impunity, provided they first seized the machine 
of state. No doubt it is difficult to seize the state machine, but 
we have seen that it can be done and we have seen too that the 
opportunities for crime provided by the seizure of power are 
limitless. Fortunately the law has not got into such a state that 
it must confess itself to be without sanctions in such a case. 
Article 7 of the Charter declared that “the official position of 
the defendants whether as Heads of State or responsible offi- 
cials in Government Departments shall not be considered as 
freeing them from responsibility or mitigating punishment.” 
Here again the Charter was declaring the law and not making 
it. 

The accused also said that they should not be called upon to 
answer the charges made against them because they had had no 
reason to believe that they would ever be brought to trial. They 
had, therefore, never had the chance to consider their actions 
in the light of possible penal consequences, nor had they had 

70 



THE ACCUSED 


the chance to decide not to do what they had done. The first 
answer to this is that they knew perfectly well that they were 
breaking the law. When Admiral Canaris, KeitePs Intelligence 
Chief, objected to the directive concerning the treatment of 
Russian prisoners of war on the grounds that it involved 
breaches of International Law, Keitel (as we have already 
seen^/ brushed the objection aside though he fully appreciated 
it. They knew that they were breaking the law, but at the same 
time they wanted its advantages. Jodi opposed the proposal to 
denounce the Geneva Convention because he wanted the 
Allies to continue to observe it. Both before the war and during 
the war they cannot have failed to realise that their every other 
act was a defiance of law. The law was there if they cared to 
heed it. It is a principle of natural justice that no man should 
suffer for an act which was not wrongful at the time when it 
was committed. But there is no injustice in a case where the 
act was wrongful when committed, though at that time the 
perpetrator could discern no method by which he might be 
forced to pa}^ for his misdeed. To quote the Attorney-General 
again : 

‘^There is all the difference in saying to a man, ^You will now be 
punished for what was not a crime at all at the time you com- 
mitted it,’ and saying to him, ‘You will now pay the penalty for 
conduct which was contrary to law and a crime when you 
executed it, although, owing to the imperfection of the inter- 
national machinery, there was at that time no court competent to 
pronounce judgment against you.’ ” 

Not only was the law known to the accused, or at any rate in 
existence and capable of ascertainment, but they had also had 
warnings that it might be applied, and applied to persons such 
as themselves. The Versailles Commission of Fifteen had re- 
ported in 1919 that all persons, however exalted, including 
Chiefs of State, could be criminally prosecuted for offences 

^ See p. 47. 
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against the laws and customs of war and the laws of humanity. 
Of later warnings, specifically directed towards the crimes 
comprised in the Nuremberg Indictment and the accused 
assembled in the Nuremberg dock, there was no lack. Many of 
these warnings antedated many of the crimes of which the Tri- 
bunal was asked by the prosecution to take cognisance. As early 
as October 1941 Mr. Churchill and President Roosevelt had 
each publicly declared that those responsible for atrocities 
would be punished. Eight other countries issued a similar joint 
declaration in January 1942.^ If the accused were taken by sur- 
prise when the Indictment was served upon them, they had 
only themselves to blame and could not be heard to say that 
their surprise was caused by any injustice on the part of their 
accusers. 

Allied to this argument was the further argument that no 
penalty could be inflicted, since no penalty had ever been 
decreed. Nulla poena sine lege. It is important to be clear about 
the meaning and extent of this maxim. It means that no man 
may be punished for an act of his unless both the act proscribed 
and the penalty for its commission had been defined in writing 
before the date of the act. Consequently the maxim applies only 
in cases where written law is being applied; it cannot apply to 
a jurisdiction based on customary law, since there never or sel- 
dom exists a written tabulation of penalties incurred by the 
transgression of laws which are themselves not contained in 
any writing. The penalties to be imposed by a court which is 
giving effect to customary law are in the discretion of the court. 
The accused can no more say: ‘‘No written penalty, no 
penalty,’’ than he can say : “No written law, no law.” 

If, then, the accused could justly and lawfully be called upon 
to answer the charges preferred by the Indictment, what 
answers had they? There were two main answers: first, they 
had been acting under orders; secondly, they had not known 
about the awful things which were going on. 

^ A full list of such declarations can be found in the speech de- 
livered before the Tribunal on January 17th 1946 by M. de Menthon. 
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The defence of superior orders was denied to them by Article 
8 of the Charter, which provided : 

‘The fact that the Defendant acted pursuant to order of his 
Government or of a superior shall not free him from respon- 
sibility, but may be considered in mitigation of punishment if the 
Tribunal determines that justice so requires.” 

We shall see that this Article is just one more example of how 
the framers of the Charter declared the existing law, but 
created no new law. The defence of superior orders has never 
been allowed in a case where a man has obeyed an order which 
is manifestly criminal. This is true even in the case of soldiers, 
in whom obedience is normally required in the highest degree. 
The German Military Code made express provision for the 
punishment of a subordinate who carried out an order which 
he knew to be criminal, and in this the German Military Code 
was following established usage. The test is not whether a man 
has received an order, but whether he in fact had the oppor- 
tunity, without endangering his own life, to choose between 
criminal compliance and lawful disobedience. The defence of 
superior orders is akin to the defence of legitimate self-defence 
which provides that a criminal act may yet be justifiable if it is 
committed in circumstances which leave the perpetrator no 
choice between committing the act and himself suffering an 
equivalent or greater hurt. Thus if a man, fighting with another 
on the edge of a cliff, can only save himself from destruction by 
forcing his opponent over the edge, then when he does so he 
does not commit murder. In all cases, even in war, homicide is 
prima facie a crime, though in war the circumstance of war 
normally provides justification — but justification is still re- 
quired. So with the defence of superior orders, it must be 
shown in each case that in the circumstances the perpetrator 
had no choice. It is not enough to plead : Hitler wanted things 
that way. At the Kharkov trials in December 1943 the defence 
of superior orders was pleaded generally; it failed, and rightly 
so. 
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The defence of ignorance was as common as any. The 
accused themselves, as well as countless other Germans inter- 
rogated in the course of the trial, repeated over and over again 
that they had never heard of this and that until they had been 
lodged in the Nuremberg gaol or that they had first heard about 
it over the wireless. Most of the arguments with which we have 
been concerned in this book have been serious arguments, but 
it by no means follows that all the arguments put forward by 
the defence at Nuremberg were serious. Some were manifestly 
absurd.^ In addition there was the problem, present in most 
trials, of the credibility of the witnesses. Each witness swore by 
God to tell the truth and conceal nothing, but in spite of this 
some German witnesses discussed anxiously among themselves 
whether they should tell the truth or not. Those who had reason 
to evade the truth sought to soothe their consciences with the 
thought that Germany was after all still technically at war with 
the powers whose representatives were sitting in judgment. An 
oath administered by these judges could, they reflected (leaving 
God and Truth out of the argument), be taken at less than its 
face value. There was at least one case of perjury, a thing 
neither to be wondered at nor forgotten. There were other cases 
where the evidence seemed to call for more than a pinch of salt, 
while the memories of some of the witnesses served them or 
failed them in a way which suggested that these memories were 
not altogether out of control. 

For instance, Field-Marshal von Manstein was asked in 
cross-examination whether he had ever issued any orders to his 
troops of the Eleventh Army in Russia similar to certain orders 
issued by Field-Marshal von Reichenau to troops of his neigh- 

^ Some of the defence lawyers seemed to entertain curious ideas 
about the weight of evidence, including the idea that weight in this 
context included physical weight. Affidavits were collected and pre- 
sented by the hundred thousand, the most up-to-date methods of 
advertisement and mass production being pressed into service. Much 
of this affidavit evidence was not, strictly speaking, evidence at all; 
much was irrelevant. A good example was an affidavit sworn by 
the Prince of Hesse, in which the Prince said that the King of Italy 
had once said that Field-Marshal Kesselring was a gentleman. 
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bouring Sixth Army. Von Reichenau had been so pleased with 
the orders which he had drawn up on the way German soldiers 
should behave in Russia that he had sent copies to Berlin, and 
Berlin had thought so well of von Reichenau^s sentiments and 
phraseology that it had sent copies to all Army commanders 
on the Eastern Front exhorting them to do likewise. The 
orders in question amounted to an incitement of the troops 
to unjustifiable brutality against the civilian population, the 
partisans and the Jews. Field-Marshal von Manstein said 
that he thoroughly disapproved of that sort of thing and would 
not have dreamt of issuing similar orders. (Von Reichenau in- 
cidentally, having been well known as a more extreme Nazi 
than most generals and being moreover dead, was frequently 
used by his surviving comrades in arms as a scapegoat in much 
the same way as Hitler, Himmler and other dead men were 
represented as the only really nasty Nazis.) But von Manstein 
was then shown a copy of an order issued over his signature to 
the Sixth Army, containing many of the sentiments of von 
Reichenau’s order and even some identical phrases. Forced to 
admit the authenticity of the document, von Manstein lamely 
said that he had forgotten about it. Yet it was hardly the sort 
of routine order to which a Commander-in- Chief might be ex- 
pected to give a careless signature and speedy oblivion. It was 
indeed fortunate both for the prosecution and for Justice that 
so many authenticated German documents were available to 
put the issues beyond any question of doubt. These documents 
demolished the a priori incredible defence of ignorance. Docu- 
ments, signed and dated, have the last word.^ 

It would take too long to detail the exact nature and extent 

^ These documents were assembled in the Nuremberg library and 
were available in advance to counsel for the defence. The docu- 
ments were not exploited to take the defence by surprise. Indeed 
rather the contrary, for the Interrogation Division of the American 
Chief Prosecutor^s staff (a body of people who were for the most 
part ignorant of the subject-matter of their enquiries and also, 
tnirahile dictu, of the German language and who were the occasion 
of a certain amount of scornful comment among the prisoners in the 
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of the guilt of each of the nineteen individuals who were found 
guilty. Anyone who has a particular interest in one of these 
men must look elsewhere for the full tale of the acts done or 
orders issued by him. In speeches delivered at the close of the 
case against the individual accused (July 26th~29th 1945) 
each of the four Chief Prosecutors summed up the evidence 
defendant by defendant. In compliance with Article 26 oi the 
Charter, which required the Tribunal to give its reasons for 
convicting or acquitting each individual, the second half of the 
judgment of the Tribunal was devoted to a final examination of 
the part played by each of the accused in the events set forth by 
the evidence. He who runs may read. As for the rest of the acts 
of Goering, are they not written in the Chronicle of Nurem- 
berg? 

The common denominator was well expressed by M. Dubost 
of the French prosecution, who claimed of each: 

^‘(i) The defendant occupied within the machinery of the State 
and the Party a position of eminence which endowed him with 
authority over the entire office or several; 

‘^(2) the defendant complied with, if he did not conceive, the 
doctrine of the regime: ^Conquest of space by any means’; 

“(3) he personally played an active part in the political develop- 
ment of this doctrine.” 

Hitler did not do it all alone; nor could he have done it all 
alone; nor would they have denied their share if all had gone 
well; nor under the Fiihrerprinzip did Hitler even claim to do 
it all alone. The Fiihrerprinzip has been twisted so as to make 
Hitler’s immediate subordinates appear mere puppets or office 
boys. But it was not so. Lammers, the head of the Reich Chan- 
cellory, has explained the position : 

“The position of Reich Ministers is actually much more inde- 
pendent to-day [1938] than formerly, even though to-day the 

gaol) developed the habit of disclosing the documents in advance to 
the accused and witnesses in the course of their interrogations. Jus- 
tice has never yet required a prosecution to deliver its evidence to 
the defence before trial. 
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Reich Ministers are subordinated to the Fiihrer’s unlimited 
power of command. Willingness to bear responsibility, ability to 
make decisions, aggressive energy and real authority — ^these are 
the qualities which the Fiihrer demands first and foremost of hy 
subordinate leaders.” 

The men in the box, at Nuremberg had had great power, not- 
withstanding that Hitler had had greater power. They had 
wielded power without consideration of responsibility or of 
humanity. They had fallen as even Lucifer had fallen and after 
all for not dissimilar reasons. Their fall provided the occasion, 
though not the reason, for their punishment. Because they lost 
their battles, they could be punished; because they began those 
battles they were punished — in order, to quote Abraham Lin- 
coln once more, to teach to all the folly of being the beginners 
of a war. 


77 



Chapter Six 

THE INDICTED ORGANISATIONS 

T he Charter provided for the indictment of organisations 
as well as individuals, and the Nuremberg Tribunal had 
before it six organisations against which the prosecution sought 
declarations of criminality. These organisations were defended 
by German counsel appointed by the Tribunal, and a vast mass 
of evidence from members of the organisations was collected, 
sifted and presented. The Tribunal appointed a Commission to 
consider this evidence and to reduce it to manageable propor- 
tions. The Conunissioners heard about one hundred witnesses 
called by defence counsel and dealt with over 300,000 affidavits. 
Some of these witnesses also gave evidence before the Tribunal. 
Of the affidavits some were presented to the Tribunal in full 
and the remainder were summarised.^ The relevant provisions 
of the Charter read as follows : 

Article 9 

“At the trial of any individual member of any group or organi- 
sation the Tribunal may declare (in connection with any act of 
which the individual may be convicted) that the group or organi- 
sation of which the individual was a member was a criminal 
organisation. 

“After receipt of the Indictment the Tribunal shall give such 
notice as it thinks fit that the prosecution intends to ask the Tri- 
bunal to make such declaration, and any member of the organisa- 
tion will be entitled to apply to the Tribunal for leave to be 
heard by the Tribunal upon the question of the criminal charac- 
ter of the organisation. The Tribunal shall have power to allow 

' The working of this Commission and its final report were among 
the notable achievements of the trial. The Commission was organ- 
ised and directed and its report largely written by Mr. (then 
Lieutenant-Colonel) A. M. S. Neave, D.S.O. The weight of the 
affidavit evidence was not commensurate with its bulk. 
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or reject the application. If the application is allowed, the Tri- 
bunal may direct in what manner the applicants shall be repre- 
sented and heard.’^ 

Article io 

‘In cases where a group or organisation is declared criminal by 
the Tribunal, the competent national authority of any signatory 
shall have the right to bring individuals to trial for membership 
therein before national, military or occupation courts. In any such 
case the criminal nature of the group or organisation is considered 
proved and shall not be questioned.” 

The prosecution sought declarations of criminality against 
the following six bodies: the “Reichsregierung” (roughly 
speaking, but only very roughly speaking, the Cabinet); the 
Leadership Corps of the Nazi Party; the SS (including the 
SD); the Gestapo; the SA; and a military group defined in 
the Indictment and referred to as the General Staff and High 
Command of the German Armed Forces. The Tribunal made 
declarations of criminality against the Leadership Corps, the 
SS, SD and Gestapo, but refused them in the case of the SA 
and also, the Soviet member dissenting, in the cases of the 
Reichsregierung and the General Staff. Before going on to 
consider each of these bodies separately, it will be convenient 
first to consider one or two questions which affect them all 
equally. 

There are obvious difficulties involved in any allegation of 
guilt against a group as opposed to an individual. In the case of 
the Nuremberg trial these difficulties were magnified by the 
very extent of the Indictment. If all the organisations had been 
declared criminal, about a million and a half individuals would 
have been affected. This is something to give anyone pause. But 
this was merely one more aspect of a problem which was con- 
tinually recurring at Nuremberg, the problem of grasping the 
scope of the crimes charged and yet of retaining a sense of pro- 
portion. Often things seemed too bad to be true. The mind 
faltered, judgment weakened. Hitler’s standard of values 
struggled to supplant civilised standards. Yet if the things 
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were bad and were true, the natural consequences should fol- 
low. If very great crimes had been committed by a very great 
number of people, then Justice required a large number of 
heavy sentences. If many had erred, many should be punished; 
if very many, very many. Nor need it be assumed that because 
so many were involved, only some can really have known and 
understood what was going on. Witnesses were called to deny 
knowledge of the facts — not to deny the facts — ^but surely they 
denied too much when they rhapsodised about the cinema and 
the view at Buchenwald. In any case the documents were 
against them, even if their perjury was not always so dramati- 
cally revealed as was that of Dr. Wolfram Sievers, whose own 
letters flung his words back into his mouth every time he 
opened it to explain his role in the SS programme of medical 
experiments on human beings. 

The fact was that this million and a half of specially placed 
Germans knew at least as much about what was going on in 
Germany as millions of people outside Germany. For those who 
were genuinely ignorant the judgment of the Tribunal makes 
provision by condemning only those members of a criminal 
organisation who became or remained members with knowledge 
that it was being used for a criminal purpose. Even the con- 
demned members are not subjected ipso facto to pains and 
penalties by the Nuremberg declaration. No individual can be 
punished without first having specific charges brought against 
him personally and without being brought before a court of 
law. In practice there can be no doubt that only a fraction will 
be prosecuted. The rest are marked men — deservedly marked 
— but that is all. Their lot will be good or bad according to the 
degree of distaste or indifference which Germans will hence- 
forward attach to membership of the SS, Gestapo or ruling 
circles of the Nazi Party, That these men should be marked for 
life (or for so long as man’s memory lasts, whichever be the 
shorter) cannot be regarded as unjust to them or inadvisable for 
their fellows. They have had their political and social licences 
endorsed for life. The practical effects of that endorsement will 
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in each case depend partly on the future behaviour of the in- 
dividual concerned and partly on Germany's judgment on the 
acts of the organisation for which he worked. For such of them 
as are brought to trial the Nuremberg declarations will count as 
a black mark against them, and once Nuremberg has declared 
an organisation criminal, no other court can reconsider that 
question. The individual can bring forward mitigating circum- 
stances, such as ignorance or compulsion or comparative in- 
significance, and his sentence may consequently be a light one 
or he may get off altogether. Any Tribunal pronouncing a sen- 
tence upon which other courts will have to act is particularly 
anxious to ensure that its own judgment shall be properly inter- 
preted and applied elsewhere. The Nuremberg Tribunal there- 
fore hedged its declarations about with certain provisos. It re- 
commended that throughout the four zones there should be 
some attempt to standardise penalties so that persons whose 
participation had been roughly equal should be treated in 
roughly the same way. It also recommended that the prevailing 
Law 10 enacted by the Control Council for Germany should be 
modified in order to bring it into line with the less rigorous de- 
nazification laws in force in the U.S. Zone and that no person 
should be punished under both laws. Moreover, since the 
criminality of the organisations was based on their participation 
in War Crimes and Crimes against Humanity connected with 
the war, all members of the group who left their incriminating 
positions before September ist 1939 were excluded from the 
declarations of criminality. 

It has been argued that these proceedings against organisa- 
tions offended against a fundamental principle of civilised 
criminal law in that they sought to establish a collective 
criminal responsibility. This course was, in fact, carefully 
avoided. The prosecution did not indict an organisation as such 
or ask that any organisation should be punished; but, in con- 
nection with the case against one individual, it asked the Tri- 
bunal to declare that an organisation, to which that individual 
had belonged^ had criminal objects. The purpose of securing 
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such a declaration was to facilitate proceedings against other 
individuals, accomplices and members of the same gang. In the 
last resort the objects of the prosecution^s attack remained in- 
dividuals and not collectivities. 

We shall now consider each organisation in turn. The most 
controversial, the most interesting, and, in the long run, the 
most important was the case against the military leadership of 
Germany. This will be dealt with separately in the next chapter. 
The other two acquitted organisations, the Reichsregierung and 
the SA, will not detain us long, but a somewhat more detailed 
explanation of the aims, organisation and activities of the con- 
victed groups seems desirable. It will be convenient to consider 
these last as two groups, the Nazi leadership Corps on the one 
hand and the SS, SD and Gestapo, which all formed part of 
Himmler’s empire, on the other. 

The Indictment defined the term ‘‘Reichsregierung” so as to 
include all those who had been members, since the Nazi acces- 
sion to power in January 1933, of any one of three bodies: the 
ordinary Cabinet, the Ministerial Council for the Defence of 
the Reich and the Secret Cabinet Council.^ The ordinary 
Cabinet consisted of some fifteen departmental heads with 
functions similar to those of British Ministers, the German 
Chancellor taking the place of the British Prime Minister. In 
addition to departmental chiefs there were a number of persons 
designated Minister without Portfolio or given the rank of 
Minister or entitled to take part in Cabinet discussions. Seven- 
teen of the prisoners in the dock had at one time or another 
belonged to one or more of these categories. In theory these men 
constituted the executive of the Third Reich, but in practice 
they were both something more and something less. They were 
something more because in addition to their executive and 
administrative functions they had legislative powers. They 
could make laws. What happened was this. A Minister who had 

^ The German titles of the two latter bodies were Ministerrat fiir 
die Reichsverteidigung und geheimer Kabinettrat. For further 
details see Appendix Five. 
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thought up a good new law sent about twenty copies of it to 
Lanuners, Head of the Reich Chancellery. Lammers distri- 
buted the copies to other Ministers, and if after about five 
weeks there had been no adverse comments the law was duly 
promulgated. At the same time the Cabinet was something less 
than an ordinary British Cabinet because in practice it seldom 
met — ^indeed after 1937 it never met. So far as individual 
Ministers were concerned, this meant more freedom and more 
responsibility,^ but the Cabinet, as a body, had only a rather 
tenuous existence. Shortly after assuming power Hitler created 
a separate body, which, under the title of Reich Defence 
Council, was supposed to make preparations for war. In theory 
Hitler was Chairman and there were fourteen other members 
of high ministerial or military rank, but a subsequently created 
committee of this Council, presided over by Keitel as Chief of 
Staff of the High Command of the Armed Forces, did the work. 
The Council is chiefly interesting as providing an example of 
the grouping of government departments under three non-de- 
partmental super-ministers.^ Its members had legislative 
powers. 

Included within the term '^Reichsregierung’* as used in the 
Indictment were the Ministerial Council for the Defence of the 
Reich and the Secret Cabinet Council. The first of these was 
set up on the eve of the invasion of Poland and had only six 
members: Goering as Chairman; Hess, representing the 
Fiihrer; the inevitable Lammers; and the trio of super-Minis- 
ters. Funk, Frick, Keitel, the supra-departmental chiefs of 
economics, internal administration and war. The Secret 
Cabinet Council was an older body, constituted in February 
1938 when, among other things, the control of the Armed 
Forces was reorganised and Ribbentrop went to the Foreign 
Office. It was to concern itself with foreign affairs but, in fact, 
it never met. Von Neurath, just replaced at the Foreign Office 

' Cf. Lammers* comment on the position of a Minister in the 
Third Reich, p. 76. 

^ This grouping is shown in Appendix Five. 
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by Ribbcntrop, was designated Chairman and there were seven 
other members : Ribbentrop, the three Commanders-in-Chief, 
Keitel, Goebbels and Lammers. It is interesting to compare the 
membership of this body with the list of those who were sum- 
moned to the secret meeting in the Reichskanzlei in Novem- 
ber 1937 to hear Hitler’s review of his policy for German 
expansion.^ All the members of these two Councils were also 
members of the ordinary Cabinet. 

In refusing to make a declaration of criminality the Tribunal 
held by a majority that this group of persons did not function 
as a group, but was merely ‘^an aggregation of administrative 
officers subject to the absolute control of Hitler.” The Soviet 
member, on the other hand, thought that its group character 
was preserved by the system of circulating papers among the 
members notwithstanding that they ceased to meet together in 
one room. The majority also indicated that in view of the small 
number of individuals involved, a declaration would have little 
point. It was estimated that altogether forty-eight persons were 
affected by the definition, of whom eight were dead and seven- 
teen already on trial. The remainder could, where appropriate, 
be proceeded against without any necessity for a prior general 
declaration of collective guilt. 

Little need be said about the SA. They were the strong-arm 
boys of the streets. Outlawed with the Nazi Party after the 1923 
putsch, the SA revived in 1926 and played an effective and law- 
less role in Nazi history (absorbing in 1933 the Stahlhelm and 
the Kyffhaeuserbund) until in 1934 they suffered an all but 
fatal blow in the Rochm purge. Although never dissolved and 
although members continued to find scope for their talents in 
para-military training, guarding prisoners and blowing up the 
odd synagogue here and there, the importance, influence and 
size of the SA were so diminished after Roehm’s death that the 
Tribunal felt that the SA had no place in high policy and 
should not be declared criminal. 

Roehm’s defeat was Himmler’s victory. From the Roehm 
^ See p. 39. 
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purge in 1934 until the capitulation of May 1945 this remark- 
able man went from strength to strength. From the smallest be- 
ginnings he organised himself to a position of power which was 
second to none in Germany, save only — perhaps — that of Hitler 
himself. He became Plenipotentiary for Home Administration, 
Minister of the Interior, Reichsfiihrer SS, Chief of Police, 
Commander-in- Chief of the Army at home, Commander-in- 
Chief of an Army Group, gaoler of Hermann Goering. He was 
quite extraordinarily efficient and completely cruel, though 
without the sadism of many of his chief lieutenants and minor 
followers. The foundation of his power was the SS, which was 
originally, under the name Stosstrupp Hitler, a part of the SA. 
While the SA remained outlawed after the 1923 putsch, this 
little body was re-formed in 1925 as Schutzstaffeln (bodyguard 
units), and after the liquidation of Roehm they became inde- 
pendent of the SA. As such the SS was one of the seven com- 
ponents of the Nazi Party. It soon became so large and 
important that it had to be organised in a number of separate 
departments, of which eventually there were twelve. Even be- 
fore the Nazi accession to power in 1933 Himmler had created 
his own SS intelligence organisation, called the Sicherheits- 
dienst (SD), with Heydrich in charge. Immediately after the 
Nazis had seized power Himmler set about extending his em- 
pire from the Party to the state, a policy which led eventually 
to the fusion of the SS with the various German police organ- 
isations. In Prussia Goering had created a new secret police, the 
Prussian Gestapo (geheime Staatspolizei), and Himmler did 
the same in other parts of Germany, beginning in Bavaria. In 
1934 these were all amalgamated under Himmler, though 
Goering remained the titular chief in Prussia. In the same year, 
1934, all Party intelligence organs other than the SD were 
absorbed by the SD and the SD began to collaborate closely 
with the police. (In 1938 the SD was declared to be a state as 
well as a Party organisation and in 1944 it took over military 
intelligence as well from the OKW). In 1936 the title of Chief 
of the German Police was invented for Himmler and his prin- 
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cipal lieutenant, Heydrich, was advanced to the dual post of 
Chief of the Security Police (a new term embracing the old 
criminal police plus the Gestapo) and of the SD. 

Shortly before the outbreak of war Himmler created the 
Reich Security Office (Reichssicherheitshauptamt — RSHA) 
which became a department of the Ministry of the Interior as 
well as a department of the SS and which under Heydrich and 
later Kaltenbrunner controlled all the policy and activities of 
the Gestapo and the criminal police as well as the intelligence 
work of the SD at home and abroad. Himmler himself suc- 
ceeded Frick as Minister of the Interior in 1943 and might then 
have seemed to have got to the top of as many trees as could 
conveniently be climbed simultaneously. But not so. Following 
the lines indicated by a branch of the SS which had been 
fostered by war, Himmler set out to be a military chief. This 
branch was the Waffen SS, which evolved from the Death’s 
Head Units (SS Totenkopf Verbaende) and Special Units (SS 
Verfuegungstruppe) which even in time of peace had been 
organised, trained, housed and equipped on military lines. The 
Waffen SS became a field army of some thirty divisions with 
the best equipment which Germany could provide — and it re- 
mained under the Reichsfiihrer SS (Goering also had a prae- 
torian guard in the Parachute Army which came under him as 
Air Minister and Commander-in-Chief of the Air Force). 
Officers of the Waffen SS were pushed, where possible, into 
Army posts, and Himmler himself twice held the command of 
an Army Group. From divisions the Waffen SS expanded to 
corps and finally formed an SS Army. In this sphere, however, 
Himmler’s greatest achievement came after the abortive attempt 
to kill Hitler in July 1944, when he was appointed Commander- 
in-Chief of the Army at Home, a post involving the command 
of all units resting and refitting in Germany and the provision, 
training and allocation of fresh drafts. 

The nature of the work of the SS was such that even in Ger- 
many it inspired general fear and hate. It was intimately asso- 
ciated with concentration camps and provided most of the 
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guards. The RSHA, operating through the Gestapo (which was 
a department of the RSHA), established the camps, put people 
into them and decided when, if ever, they would come out. The 
WVHA, another of the main departments of the SS, adminis- 
tered the camps. What went on in them has been told before 
and will not be repeated here. An SS witness went into the box 
at l^uremberg, swore by God to tell the truth and to conceal 
nothing and then described Dachau as a recreation camp, thus 
twisting the meaning of words when the twisting of limbs had 
ceased to be practicable. Only let it be added that the incredible 
brutality was encouraged from the very beginning and the 
guards were given to understand that they could do anything 
they pleased without the interference of a court of law. 

Later on, during the war, the inhabitants of the camps, most 
of them kidnapped from occupied territories, were used to help 
to relieve the labour shortage. It was officially decreed that 
there was no limit to the working hours of these people and the 
time occupied in rneals and roll-calls was to be reduced to a 
minimum. Himmler came to an arrangement with Thierack, 
the Minister of Justice, whereby they were to be worked to 
death. At the same time others were used for experiments on 
living bodies, experiments so painful and so dangerous that no 
volunteers were available. The senior doctor of the SS (who 
was at the same time President of the German Red Cross) took 
a prominent part in this pseudo-scientific orgy, which included 
keeping people in freezing water for as long as three hours 
and then reviving them with sexual embraces. But the most 
significant aspect of Himmler’s empire is that which derives 
from the theory of the Master Race. Again and again the study 
of German records forces one to the conclusion that this wicked 
doctrine was responsible for an overwhelming proportion of 
the crimes of the Third Reich. It was certainly responsible for 
all the bestial and inhumane perversions with which those 
crimes were elaborated. 

The SS demonstrates the logical criminal consequences of 
the preaching of this murderous creed. The SS was itself the 
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elite of the elite, and in Himmler’s imagination it was the SS 
which would provide the ruling class in a German-dominated 
world. It was not enough in the SS to have a pure racial record 
for three generations; pedigrees were investigated back to 1750. 
Members were carefully chosen for their physical appearance 
and qualities and they received intensive bodily and ideological 
training. One of the most important departments of the SS 
was the Office for Race and Settlement (SS Rasse- und Sied- 
lungshauptamt) which examined volunteers for the SS and later 
vetted their wives. These super-types were then encouraged to 
breed in and out of wedlock. “The most copious breeding,” 
said Himmler, ‘‘should be from this racial superstratum of the 
German people. In twenty to thirty years we must be able to 

present the whole of Europe with its leading class We shall 

in twenty years push the national boundary 500 kilometres to 
the east.” No more terrible conceit has ever been found in man. 
Beside it the hybris of Tantalus is obsequiousness. These men 
were sure that they were not as other men — Jews and Com- 
munists in particular were hardly men at all. They crushed 
them as heedlessly as one flicks a mosquito. Looking back, half 
in wonder, half in horror, at the demoniac massacres in Russia 
in which he had played a part, SS Obergruppenfiihrer von 
dem Bach-Zelewski, nettled by one of the defence lawyers, 
exclaimed : 

‘When for years, for decades, the doctrine is preached that the 

Slav race is an inferior race and Jews not even human, then such 

an explosion is inevitable.” 

Their training had been so effective, their preparation for war 
and war’s opportunities so complete, that the theory became 
practice undiluted. “Openly and without pity [the SS] fights 
the most dangerous enemies of the state: Jews, freemasons, 
Jesuits and political clergy.” ^ 

^ Compare this list of enemies of the state with the enemies of the 
state as seen by the French Right under the Third Republic: Jews, 
freemasons, Protestants and foreign parasites {miteques). 
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The torrent of crime thus engendered and stored up was re- 
leased on to Germany’s eastern neighbours. Elaborate prepara- 
tions were made months before the attack on the U.S.S.R. for 
the ‘^complete annihilation” of Jews and Communists. Four 
groups, each about a thousand strong, called operational units 
of the Security Police and SD (Einsatzgruppen der Sipo und 
SD), followed hard after the armies in the summer of 1941. 
These groups were predominantly recruited from the Waffen 
SS, but they also had a fair sprinkling of men from the Gestapo, 
the criminal police, the SD and also the regular police (Ord- 
nungspolizei-Orpo). These units became almost an obsession at 
the trial. When the leader of one of them went into the witness 
box and remarked that he had been responsible for the murder 
of 90,000 persons, there were many who found it impossible to 
grasp or believe his statement. It had originally been intended 
that so far as possible these units would achieve their purpose 
by secretly stirring up the local inhabitants to pogroms, but to 
their surprise they found this very difficult. The local inhabi- 
tants showed no inclination to initiate ‘‘self -cleansing” action. 
In cases where riots were successfully engineered the Germans 
would come forward as impartial outsiders and suggest to the 
Jews that in order to avoid further trouble they should segre- 
gate themselves in a ghetto. By one means or another the Jews 
were forced to agree to this, and they were then allotted a 
special quarter, usually an area which could be easily sealed off 
somewhere in the worst part of the town; and at a later date 
they were rounded up and sent to the gas chambers or to forced 
labour.^ In the first months of the Russian campaign it was 
usual to kill all male Jews oyer sixteen and set the females to 
work. The northernmost of the four groups killed 135,567 per- 
sons in three and a half months; in the Ukraine another group 
exterminated 33,771 Jews at Kiev in two days alone. These 

^ The best-known instance of the sealing off of a ghetto for exter- 
mination purposes is that which took place in Warsaw in the spring 
of 1943. An account of this operation, which was planned to take 
three days but which actually took a month, will be found in 
Appendix Six. 
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were, of course, all unarmed civilians; the SD units were not 
concerned with fighting men. 

One could write much more about the SS. The Germans 
themselves wrote many books about the SS, though not in the 
same vein. Its organisation is very interesting. But for our 
present purpose enough has been said — not, however, too 
much, since it would not be right for these things to be ignored 
or forgotten. The picture to which we now turn is not much less 
unpleasant, for an equally unnatural spirit animated the Corps 
of Political Leaders of the Nazi Party — a corps so called in 
German publications, a corps membership of which conferred a 
special uniform and a special identity card, a corps which em- 
braced all those members of the Nazi Party at whatever level in 
whom special authority and powers had been vested. From the 
highest to the lowest, from Reichsleiter to Blockleiter, the 
Party was organised in units of decreasing size, each of which 
had a Leiter or leader endowed with sovereignty (Hoheit). 
From the Party headquarters the chain of command ran down 
through Gau, Kreis, Ortsgruppe and Zelle to Block, and it was 
the unpaid volunteers at the lowest levels who, far from being 
insignificant cogs, actually spied on and bullied the inhabitants 
of the villages or streets under their charge. At the higher levels 
of Gau and Kreis the organisation was fairly elaborate and the 
staffs of the Gauleiter and Kreisleiter — and also the staffs of the 
Reichsleiter — were controlled by section chiefs (Amtsleiter) 
who also came within the definition in the Indictment. Prob- 
ably rather more than half a million individuals were involved, 
each of whom was a key man in the Nazi Party, whether a big 
key or a little key. They were indispensable and intimate col- 
laborators of the Gestapo and other bodies in making Germany 
safe for the Nazis and the Nazis a menace to Europe. Through- 
out the length and breadth of Germany these leaders skilfully 
organised such matters as the pogroms of November qth-ioth 
1938, after which they were applauded by the Supreme Party 
court : 

‘‘The public down to the last man realises that political drives 
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like those of November 9th were organised and directed by the 
Party, whether this is admitted or not. When all the synagogues 
were burnt down in one night, that must have been organised by 
the Party.’’ 

The earlier activities of these Party leaders, aimed at secur- 
ing and consolidating power for their Party by intimidating 
voters and so on, were not criminal in International Law, but 
the Party leadership was also largely responsible for the worst 
features of the slave-labour programme and for the ill-treat- 
ment of prisoners of war. Such instructions as the following, 
relating to Polish farm workers, were issued by the Party, and 
local Party leaders were expected to supervise and report on 
their execution : 

“Every employer has the right to give corporal punishment to 
farm workers of Polish nationality. . . . The employer may not in 
such a case be held accountable. Farm workers of Polish national- 
ity should, if possible, be removed from the community of the 
home and can be quartered in stables, etc. No pity whatever 
should restrict such action.” 

When an employer complained that Russian prisoners em- 
ployed as factory workers were in such a bad condition from 
starvation that they were no use at their work, he was reminded 
that the “Bolsheviks were sullen people and if 100,000 of them 
died another 100,000 would replace them.” Women workers 
were treated with particular callousness when they became 
pregnant — ^which they could not avoid. It was the political 
leaders too who were called upon in 1944 to encourage the 
lynching of Allied pilots who baled out over Germany. The 
police and the Ministry of Justice were to turn a blind eye. 
Some lynchings are known to have been carried out as a result 
of the organisation and instigation of an evil which was quite 
clearly and avowedly criminal. 

The crimes at which we have glanced in the course of a very 
brief review of the case against the organisations offend our 
moral sense so much that we are inclined to overlook the fact 
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that they also offend against the law. In fact, however, the 
charges brought against the organisations included the most 
obvious and flagrant breaches of long-established rules of in- 
ternational law. The organisations were mass producers of 
crime. 
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Chapter Seven 

THE CASE AGAINST THE MILITARY 

W E come now to that part of the case which from the 
politico-historical point of view is the crux of the matter. 
As the trial recedes and its features begin to assume the varying 
degrees of prominence which they will present to the perspec- 
tive of history it becomes more and more apparent that the 
attempt to obtain a declaration of criminality against the mili- 
tary leadership of Germany was second to nothing in import- 
ance. As we shall see, the Tribunal refused to make such a 
declaration on the grounds that it had no jurisdiction to 
do so. 

During the course of the trial most Germans seemed to re- 
gard the actions of the Allies as directed against Nazis, as 
though the touchstone in Allied eyes were membership of or 
association with the Nazi Party rather than the commission of 
a criminal act. But from the earliest times the Allies had deter- 
mined to take proceedings against all the evildoers in Germany 
whether or not they were active Nazis and even if they had, in 
fact, disliked or distrusted the Nazis. It was realised that the 
Nazis were a recent growth and had gone the way of all fungi. 
But the idea that the Nazis were an abnormal excrescence on 
the surface of German life, a growth without roots in the past 
and never likely to be seen again, did not seem to square with 
history. The Nazis might indeed be a mushroom growth, but 
there was no comfort to be found in that reflection if there had 
been previous similar mushrooms and might be more to come. 
There was a general, though ill-defined, feeling that the root of 
all the troubles which Germany brought on Europe was to be 
found in something which was usually called German militar- 
ism or Prussian militarism. This spirit was thought to find 
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expression in the ^'German General Staff/’ and it seemed 
therefore both logical and desirable to enquire whether this 
somewhat amorphous body should not be brought within the 
purview of the Nuremberg proceedings. 

After some debate it was decided as a matter of policy that 
the Indictment should extend to a group of military leaders 
who should be charged along with the politicians, industrial- 
ists^ and police chiefs. One of the four delegations was 
opposed to this course at the time, but before the trial was over 
the leader of that particular delegation told me that he had 
since become entirely satisfied that the majority decision had 
been right and also that he was very glad that the military 
leadership of Germany had been placed on trial. The decision 
of the Chief Prosecutors to indict a group of military personali- 
ties raised a host of difficulties. It was admitted — or rather it 
was explained — that since 1919 there had been in Germany no 
single organisation known formally as the '^German General 
Staff.” Before and during the first World War there had been a 
Great General Staff (Grosser Generalstab), which on the out- 
break of war in 1914 split into two parts, the one remaining 
behind in Berlin and the other taking charge of the field opera- 
tions of the German Army. But even in 1914-18 this formally 
constituted body was not the sole military organ, for it did not 
control the German Navy, which took orders from the Admiral- 
stab, the only constitutional link between these two bodies 
being the person of the Kaiser as Supreme War Lord (Oberster 
Kriegsherr). The Treaty of Versailles provided for the dissolu- 
tion of the Great General Staff, but this provision, like so 

^ Industry, high finance and big business are notable by their 
absence from the pages of this book. This is not due to any lack of 
material to support charges against the leading figures in these spheres 
of German life, but rather because their indicted representative, Gus- 
tav Krupp, proved to be too ill to stand his trial along with the other 
defendants. The part played by industrialists and financiers in pre- 
paring Germany for aggression and in the commission of War Crimes 
(e.g. die slave-labour programme) will be exposed in other trials. A 
clear and concise summary of Schacht’s activities is contained in 
the Soviet dissenting opinion which is reproduced in Appendix Three. 
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many others, was initially only obeyed in the letter and soon 
not obeyed at all. 

Both under the Weimar Republic and in the Third Reich the 
Reichswehr Ministry (which corresponded somewhat to the 
British War Office) contained a department officially desig- 
nated the Truppenamt, which was in effect a General Staff 
and came to be known to Germans as the concealed (getarnter) 
General Staff. When Hitler came to power in 1933 Hinden- 
burg, as President, was Supreme Commander of the Armed 
Forces. Under him and in effective command was von Blom- 
berg, the Reichswehr Minister, with his two Chiefs of Staff, 
von Fritsch for the Army and Raeder for the Navy. In 1935 
von Blomberg’s title was changed to War Minister and his two 
Chiefs of Staff became Commanders-in-Chief, while in the 
same year the Air Force emerged into the light of day as an 
independent force under the command of Goering, who was 
both Minister for Air and Commander-in-Chief of the Air 
Force. Von Blomberg’s War Ministry contained an Armed 
Forces department with inter-Service functions. 

In 1938 there was a general reorganisation coinciding with 
changes in many other spheres, such as the promotion of 
Ribbentrop to the post of Foreign Minister. Von Blomberg and 
von Fritzsche were both impolitely sacked and a new command 
apparatus was constructed. Hitler, the Supreme Commander of 
all the Armed Forces, was in future to have his own inter- 
Service staff, known as the High Command of the Armed 
Forces (OKW). Keitel, formerly at the Armed Forces depart- 
ment of the now extinguished War Ministry, became the Chief 
of this new organisation, and as such he was both Chief of Staff 
to Hitler and the head of what came to be one of the most im- 
portant, most powerful and largest Ministries of the Third 
Reich. ^ Keitel did not personally have command authority over 
the three arms of the Service, for strictly speaking OKW orders 

^At one time it employed about 8,000 people. In addition to 
military planning and operations it had extensive economic and intel- 
ligence commitments, as well as departments of minor importance to 
deal with legal, propaganda and odier matters. 
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and directives to the Service chiefs were not issued on his 
authority but on Hitler’s. Keitel’s empire included an Opera- 
tions Staff, of which Jodi was the Chief throughout the war; 
and in Jodi’s organisation one section was of such outstanding 
importance that its head succeeded in acquiring the title of 
Deputy Chief of the whole organisation. (Ironically enough this 
title failed to procure for its holder the promotion which he 
coveted, but it did later ensure him a place in the Nuremberg 
Indictment.) 

Under Hitler with his staff came the three Commanders-in- 
Chief of the Army, Navy and Air Force, each of whom pos- 
sessed, under one name or another, a General Staff. These were 
not greatly affected by the 1938 reorganisation. Von Brau- 
chitsch became the new Commander-in- Chief of the Army in 
the place of von Fritzsche after Hitler had been advised that his 
first choice for the post, von Reichenau, would not be acceptable 
to the Service because of the latter’s pronounced pro-Nazi atti- 
tude. Keitel, incidentally, was chosen as head of the OKW be- 
cause it was believed that he would be a pliable instrument of 
the Supreme Commander, On retiring von Blomberg had been 
asked to suggest a man for this job and had named Goering 
because he was the senior officer, but Hitler had objected, osten- 
sibly on the ground of Goering’s laziness, but principally be- 
cause he required a lesser personality. Von Blomberg, who 
survived the war and was interrogated at Nuremberg during 
the trial (which he did not survive), had some cutting things to 
say about Keitel as a mere yes-man. It was also said that at con- 
ferences when Hitler and Keitel were both present the steno- 
graphers never bothered to take down Keitel’s first remarks 
because they were exactly the same as Hitler’s last remarks.^ 

This historical dissertation has been necessary in order to 
explain the problem which confronted anyone who in 1945 
wanted to indict the military leadership of Germany. There was 
no single General Staff, no organisation to which the prosecu- 

^A further note on the 1938 reorganisation and its practical 
working out will be found in Appendix Seven. 
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tion could point an accusing finger. There were four separate 
bodies with General Staff functions, each dependent on a dif- 
ferent Commander-in-Chief. But this fact could not be a bar to 
proceedings. Whether or not the responsible leaders had com- 
bined in a formal way and given themselves a formal title, the 
functions of military leadership must have been performed by 
some group of men. The fact that these men had not seen fit to 
give themselves a common title made it more difficult for the 
prosecution to designate them, but, if crimes had been com- 
mitted, it could be no excuse that they had been conceived and 
ordered within a framework of informal collaboration rather 
than by a duly constituted committee with a recognised appella- 
tion. In the case of such organisations as the Gestapo the prose- 
cution had only to name the organisation by its own name, and 
it was at once clear what was the group of individuals involved, 
but in the case of the military leaders the prosecution had first 
to define and set the limits of the group — it had to allege that a 
defined collection of people had common functions and a com- 
mon responsibility and therefore were a group within the 
meaning of the Charter. Then, for purposes of convenience and 
ease of reference, it would be necessary to give the group a 
name. 

The Chief Prosecutors indicated that they wished the Indict- 
ment to embrace a group of military leaders who, by virtue of 
the offices held by them either at home or in the field, had had a 
particular responsibility for the instigation, ordering and exe- 
cuting of criminal acts. It was decided that both G.H.Q. 
planners and superior theatre and field commanders were to be 
included in the definition. It was pursuant to these directions 
that the definition of the military leadership of Germany came 
to be drafted and included in the Indictment.^ The definition 
named, as bearers of a special and common responsibility, those 
who were Commanders-in-Chief of the three Services, their 
Chiefs of Staff, the head of the OKW and his Chief and 
Deputy Chief of Operations and all field commanders-in-chief 
^ Sec Appendix Eight. 
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of the status of ‘^Oberbefehlshaber’’ or its equivalent. The last 
part of the definition, employing a technical and well-recog- 
nised German military term, embraced the Commanders-in- 
Chief of Army Groups and Armies and officers of equivalent 
status in the Navy and Air Force. The line was drawn just 
above and so as to exclude corps commanders, who were not 
entitled to the dignity or powers of an Oberbefehlshaber. 

The Nuremberg Tribunal held by a majority that this collec- 
tion of officers lacked the cohesion or common functions neces- 
sary to constitute a group in the sense in which the word 
^^group’’ was used in the Charter. On this preliminary technical 
point, therefore, the declaration of criminality sought by the 
prosecution was refused, though it should be noted that von 
Brauchitsch, Commander-in- Chief of the German Army from 
1938 to 1941, on being asked in discussion for his views on the 
group, stated that in its hands lay the ‘^actual direction of the 
Armed Forces.’^ Similarly Haider, Chief of the General Staff 
of the German Army from 1938 to 1942, said that the group 
was ‘‘in effect the General Staff and High Command.’^ 

There is no point in retracing the arguments of prosecution 
and defence on the question whether the group was a “group” 
or something less than a “group.” The pattern of command is 
never the same twice; if there is a next time, these arguments 
are not likely to be relevant. It is sufficient to glance at the two 
grounds given by the majority of the Tribunal for refusing the 
declaration of criminality. The Tribunal held, in the first place, 
that the associations and contacts between the holders of the 
offices cited were no different from the associations and con- 
tacts between military leaders in other countries. This finding 
seems somewhat beside the point, since it was never contended 
that the military leaders of other countries were not collectively 
liable to prosecution if they issued criminal orders. The second 
ground was that no officer appointed to one of the posts men- 
tioned in the Indictment could have known at the time of his 
appointment that he was thereby stepping within a circle which 
was to be marked with peculiar responsibility. Of course the 
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same could be said of the keen Nazi who rose in the Party to be 
a Political Leader without knowing at the time of his promo- 
tion that he was crossing a Rubicon of collective responsibility. 
The Party member who rose to be a Blockleiter seems to be in 
the same position in this respect as the soldier who rose to the 
command of an army. Yet the argument which served the 
general availed not the Political Leader. 

In considering the case against the military leadership of 
Germany, it must be recognised that there is one point of out- 
standing importance beside which all other points recede into 
the middle distance. That one point is the Tribunals refusal to 
declare it criminal. A refusal is a refusal, however much it may 
be hedged by expressions of disgust at the behaviour of the 
accused; a refusal is a refusal even though it may have been 
made only on a technical point. Most people do not think be- 
yond the bare fact of the refusal; certainly most Germans will 
not. The majority of the judges held that the military leaders of 
Germany as defined in the Indictment did not constitute a 
group in the sense in which that word was used in the Charter; 
consequently that the Tribunal had no power to make a declara- 
tion of criminality. The Tribunal did not refuse a declaration 
on the evidence; it refused it for want of jurisdiction to make it. 
This is an important distinction and one of substance, for there 
can be little doubt that the Tribunal would have declared the 
military leadership criminal if it had thought itself empowered 
to do so. The majority judgment described the evidence as^^clear 
and convincing’’ on the counts of preparing and waging aggres- 
sive war and of committing War Crimes and Crimes against 
Humanity. The military leaders were described as ^Responsible 
in large measure for the miseries and suffering that have fallen 
on millions of men, women and children ... a disgrace to the 
honourable profession of arms ... a ruthless military caste.” To 
say, as many said, that it was scandalous to attempt to punish 
soldiers merely for doing their duty, obeying their orders and 
serving their country is to ignore the facts. The German mili- 
tary leaders were not called upon to defend themselves on any 
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such grounds; they were called upon to answer for actions 
which are permitted to no man on earth, least of all to a soldier. 
The day on which the judgment of the Tribunal was an- 
nounced, the U.S. Army newspaper, Stars and Stripes, quoted 
a Colonel C. F. Fritzsche, Deputy Chief of U.S. Army Intelli- 
gence in Europe, as saying : ‘It is very encouraging to any staff 
officer that the Court has not set a precedent under which he 
might some day be prosecuted just for doing his job in helping 
to plan the military defence of his country.^’ Colonel Fritzsche, 
despite his rank and assignment, apparently drew the comfort- 
able (though quite erroneous) deduction that a staff officer could 
get away with things that nobody else could get away with — a 
modern form of benefit of clergy, substituting the right to wear 
a uniform for the ability to recite a psalm. Actually most of the 
high-ranking officers included within the group were not staff 
officers, nor was any single one of them charged with anything 
relating to the defence of his country. Aggressive war and 
crimes against the rules and customs of war and the laws of 
humanity hardly fall within the scope of the defence of Ger- 
many. The defence of Germany did not, for instance, require 
that commandos be “slaughtered to the last man^’ even if they 
surrendered. Let us see how, in fact, these officers did interpret 
their duty — what, in their view, did their jobs entail, and how 
did they perform them? Is it right to assume, as one charitably 
supposes Colonel Fritzsche to assume, that a German general is 
just the German version of an English or American general? 

The German version of the life of a German general in Ger- 
many in time of peace has often been stated. Briefly it amounts 
to this: no interest in politics, no influence on politics, no 
knowledge of political questions; no wish for war; rearmament 
purely defensive. To which was added in the nineteen thirties 
dislike for the Nazi Party, its leaders and ideals. This picture 
has all the grains of truth whereby misleading oversimplifica- 
tions are habitually given plausibility. But no intelligent senior 
officer in any country can ignore politics. Ultimately the things 
which his army may be called upon to do — and therefore the 
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sort of training and equipment which it is likely most to need — 
depend on political manoeuvres and probabilities. Moreover, so 
far as Germany was concerned, the much-vaunted aloofness of 
the officers from internal politics served to conceal the fact that 
their power and prestige were so well assured that they did not 
have to descend into the political arena either to defend the 
latter or exercise the former. In order to appreciate this it is 
necessary to understand the position which the profession of 
arms and the officer class occupied in German society. The 
German officer is not in the least like the British officer or, for 
that matter, like the French or American officer. 

In the first place the officers in Germany constitute an elite, 
a class apart which is looked up to and respected by the rest of 
the nation and which considers itself fully entitled to this pre- 
eminence. Moreover, the German officers were not only an elite 
of the German nation, but, even narrower than that, they were 
the elite of a small class in that nation. They were an aris- 
tocracy of birth and an aristocracy of talent. By far the best 
thing that a young German of good family could do was to go 
into the Army, and indeed it probably never occurred to most 
of them to do anything else unless an Army career were barred 
to them by some exceptional disaster which would amount in 
their eyes almost to disgrace. It is hardly necessary to point out 
that in the United States and in England the Army does not 
have a monopoly of the best brains in the country, nor is it re- 
garded in peace-time as the smartest and most fashionable 
career for an ambitious and intelligent young man. Army 
officers tend in all countries to form a more or less close society 
among themselves because they have common interests and be- 
cause they are constantly thrown into one another's company. 
The difference between the body of German officers and their 
fellows in other countries is that the influence of the German 
officer class within their own country was very considerably 
greater and very considerably more pernicious. German officers 
affected to despise politicians and, in fact, they did heartily 
despise them. It does not, however, follow that they were with- 
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out influence on politics. They did not associate themselves 
with any particular political party, nor did they seek represen- 
tation for themselves in the Reichstag; but this was simply be- 
cause they did not need to. They were well aware that politi- 
cians come and go and that politicians very often make a mess 
of things, and if there was one thing which was more important 
than anything else to the Germany military tradition and power 
it was continuity. It has, moreover, always been perfectly obvious 
to thinking German soldiers that continuity will be gravely im- 
perilled by any association with a politician who may be suc- 
cessful to-day but who equally may be kicked out to-morrow. 

This lesson was very firmly rubbed in just after the first 
World War and it is being relearned in the light of the aston- 
ishing truth that even Hitler was not permanent. After the first 
World War a rather silly politician called Kapp attempted by a 
putsch to overthrow the Republic. Several hundred Army offi- 
cers joined Kapp, but the putsch was a miserable failure. After 
the Kapp Putsch General von Seeckt saw to it that German 
officers returned to their traditional policy of running affairs 
from an Olympian height without descending to the sordid de- 
tails of the political arena. But when Hitler came to power in 
1933 the whole question arose again. There were many reasons 
why German officers did not like the Nazis, but there were 
other things which they did like and which in their view Hitler 
was merely copying from the ‘‘old Prussian times.^’ ^ The 
fundamental question was whether Hitler and the Nazi regime 
would last. If Hitler was to be only such another failure as 
Kapp, then of course one must have nothing to do with him. 
But it soon became apparent that Hitler had real power in Ger- 
many, and consequently it seemed safe after a while to gang up 
with him. It was at this point and no earlier that the Third 
Reich was established, for — to borrow a phrase from a lecture 
given in 1937 by General Reinecke — the Third Reich had two 

^ I do not wish to give added currency to the myth that the evil 
things in Germany are all Prussian. Prussians are conspicuous by 
their absence from the Nazi hierarchy. 
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pillars, the Party and the Armed Forces. ‘‘They are,’^ observed 
the General, “forms of expression for the same philosophy of 
life . . . both dependent upon the success or downfall of the 
other.” Although the prosecution indicted more than two 
organisations of the Third Reich, any multiplicity of organisa- 
tiong ultimately resolves itself into the dual partnership of 
Party and Wehrmacht. The SS, SD, Gestapo, SA, Political 
Leaders of the Nazi Party, Cabinet Committees — all these are 
after 1933 different manifestations of the Party. Over and 
against them, but joined with them for some dozen years, are 
the Armed Forces. Of these two pillars Nuremberg decreed 
that the one was rotten and must be consigned to the flames. 
The other it left, dented but standing. 

When the German generals said that they did not want war, 
most of them were possibly telling the truth.^ It is quite con- 
ceivable that Hitler did not want war. War was only the means 
to what he did want, but the burden of the complaint against 
him and his fellows (including military leaders) is that they 
were ready to make war and always envisaged making war in 
order to achieve their ends. The subjugation of Poland was no 
doubt a very satisfactory affair, but the subjugation of Austria 
and Czechoslovakia without any fighting was even more satis- 
factory. These “Flower Wars,” as they were called, were the 
best dividends which Germany ever got out of its Armed Forces, 
since their appearance of might was so awful that they were 
able to conquer without any expenditure of resources. Austria 
and Czechoslovakia were bonuses rather than dividends, but 
they were provided by the military every bit as much as the 
Polish dividend was provided by the military. The threat of 
war, the ability and willingness to attack if called upon, was the 
deciding factor; the actual waging of war with bullet and bomb 
was secondary. 

The military leaders knew all this. They knew that their sup- 

^ But a few did glory in war and justify it in a way which most 
English people find difficult to understand. See pp. 172-3 for two 
examples cited by General Taylor. 
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port was the sine qua non of Hitler’s diplomatic offensive. They 
knew that it was their presence in the background which made 
Schuschnigg and Hacha give in. Military leaders were expected 
to be in attendance when foreign statesmen came to be bullied. 
This attendance was freely and gladly vouchsafed in the full 
knowledge that it was indispensable. The military knew that 
when one day somebody refused to be put on the spot like 
Schuschnigg and Hacha, when one day somebody tried to call 
Hitler’s hand, then they would be used fully and ruthlessly and 
in a bad cause.^ They underwrote Hitler’s foreign policy and 
Hitler’s social policy, knowing full well what they were doing 
and what Hitler was doing. Nor did they do it half-heartedly. 
They had gone into partnership with the Nazis because they 
had a great deal in conunon with the Nazis. However much 
they might dislike anti-Semitic excesses, however greatly they 
might disapprove of the attacks on the churches, however little 
they might be interested in the suppression of the rights of 
labour, they were at one with Hitler in wanting to extend the 
frontiers of Germany, if necessary by force of arms and prob- 
ably by force of arms. Some generals testified freely to that 
effect at Nuremberg. Their conception of the duty of a German 
officer was not limited to the defence of the homeland. The 
aspect of Hitler’s policy which they welcomed, espoused and 
furthered was the aggressive foreign policy which we have 
already considered in Chapter Three, a policy which envisaged 
aggressive war, which demanded preparation for aggressive 
war, which for all intelligent high-ranking Germans meant in- 
evitable aggressive war with all its woe. 

It will hardly now seem credible that German rearmament 

^ It is interesting to compare the Reich of Kaiser Wilhelm II and 
the Reich of Hitler on this question of the technique of bully and 
bluff. When Biilow or Kiderlen Waechter used the technique against 
an opponent who was prepared to stand up to it, Germany could 
draw back because Biilow and Kiderlen were not the All Highest. 
But Hitler was the All Highest; he acted in his own person and 
could not draw back. A dictator is a graver menace to peace than 
a monarchical despot. 
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between the two World Wars was defensive or even that the 
military leaders intended it to be defensive. At Nuremberg 
Field-Marshal von Manstein referred to the possibility that the 
Poles might ‘^carelessly” attack Germany, while Field-Marshal 
von Rundstedt professed himself as having been exercised about 
t}\e menace from Lithuania. Those must have been anxious 
days! But the fears of the thirties were hardly justified by the 
march of events from 1939 to 1942 when the German Defence 
Force swept to Atlantic, Volga and Arctic Circle. The defence 
thesis would on the face of it be altogether too ridiculous even 
if it were not disproved by documents, such as von Blomberg’s 
directive of June 1937 to the Service chiefs in which he pre- 
faces his directions for military preparations against certain 
countries with the remark that Germany need fear attack from 
no quarter. 

The thesis is not only ridiculous and demonstrably false; it is 
also a reflection on those who advanced and continue to advance 
it. On occasions leading military figures did oppose war, and 
they have since tried to get credit for their opposition. But on 
closer enquiry it appears that this opposition was not opposi- 
tion to aggression but opposition to aggression at a particular 
moment. Thus in 1938, over the question of absorbing Czecho- 
slovakia, there was a difference of opinion between Hitler and 
his military chiefs. Hitler wanted to smash Czechoslovakia that 
year; the military wanted to do it another year. The difference 
was only a difference of timing. Later in the same year certain 
generals and others actually plotted to remove Hitler, and their 
preparations had gone a long way before Chamberlain’s flight 
to Germany so powerfully increased Hitler’s prestige that they 
deemed it impossible to carry public opinion with them against 
Hitler — and so called the whole thing off. What prompted 
these plans? Were they horrified at the prospect of the 
approaching Armageddon or were they revolted by Hitler’s 
aims and methods? No; interrogations of Haider and others 
make it quite plain that the plotters were opposed to Hitler 
because they did not want a war in 1938. In their opinion the 
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right year in which to start a war was 1943. This, incidentally, 
is the beginning of that most pernicious legend that the loss of 
the war was entirely Hitler’s fault, and that if only those who 
understand these things are given a free hand next time, the 
result will be very different/ 

Once war has begun, the soldier and the sailor have a clear 
duty to perform, and in performing that duty they will be en- 
titled and even expected to do a great many things which would 
be inconceivable in peace-time. Most of them regret the neces- 
sity for these things and do not, like von Manstein, ‘‘naturally 
consider the glory of war as something great.” They will never- 
theless do them thoroughly and efficiently, because sad circum- 
stances compel. But even in time of war there are things which 
may not be done. The paramount need to win the war does not 
justify actions which are not essential to the paramount pur- 
pose (such as the killing of prisoners of war) nor actions which 
have nothing to do with the war (such as the extermination of 
thirty million Slavs). The prosecution at Nuremberg did not 
complain that the military leaders of Germany had fought and 
killed their enemies. They complained that in the course of the 
war they had ordered and encouraged atrocious behaviour and 
needless devastation beyond the limits of military necessity, 
and further that they had been aware of and had joined in set 
policies of pillage and massacre for which the war was merely 
a cloak. In reply it was contended for the soldiers that horror 
and terror were the province of the SS and that the Armed 
Forces had no part in them. 

The picture of the SS as a body of thugs and the German 
Army as a sharply defined collection of gentlemen is a simple 
one and superficially attractive to those non-Germans who 
view German military traditions in the light of their own. It 
would really be nicer if we could regard German officers as 
among the upholders of the honour and dignity of the profes- 

^ The analogy between this line of argument and the Dolchstoss 
(stab in the back) fabricated and exploited by the officers and their 
satellites after the defeat of 1918 is, one hopes, obvious. 
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sion of arms, thus leaving the grislier chapters of the second 
World War outside military history. But that would be one of 
those things which it is nice to believe but which unfortunately 
do not happen to be true. Those whose task it was to probe at 
Nuremberg into the war-time doings of the military leaders of 
Germany were at first predisposed to accept the conventional 
view that soldiers on the whole behaved well while members of 
the SS and police on the whole behaved badly. Then, the ex- 
tent of the crimes becoming apparent, the question arose how 
the comparatively small SS and police forces could have been 
wholly and solely responsible. And so the participation of the 
Armed Forces came to light. The catalogue of crime is a long 
one. The Tribunal, as already stated, found the evidence ‘‘clear 
and convincing.’’ This is no place to go once more into all the 
details. The nature of the charges can best be made clear by 
quoting an extract from the final prosecution speech on this 
part of the case delivered by Brigadier-General Telford Tay- 
lor.^ 

^We do not, of course, suggest that the hands of every German 
soldier were plunged into innocent blood, or that the rules of war 
and the laws of decency were disregarded by every German com- 
mander. But we do say that the nature and extent of the atrocities 
ordered by the leaders of the Wehrmacht, and thereafter perpe- 
trated by it in many countries of Europe, reveal and prove a cal- 
culated indifference on the part of the military leaders to the 
commission of crimes. 

“The uncontested fact is that the Supreme Command of the 
Wehrmacht, under instructions from Hitler as its Commander-in- 
Chief, issued various orders which flagrantly contravened the 
rules of war. These included the orders for the shooting of com- 
mandos and political commissars, the orders to ^pacify^ the occu- 
pied territories of the Soviet Union by spreading terror, and 

^ The case against the military was an American commitment, and 
it was entrusted by Mr. Justice Jackson to Colonel (later Brigadier- 
General) Telford Taylor. Besides delivering two speeches of remark- 
able force and lucidity, General Taylor tackled the many difficult 
problems involved in the case with conscientious objectivity and 
brilliant success. 
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others. The defence does not dispute the issuance of these orders, 
and it does not and cannot contest their criminality. Rather we 
are told that the German commanders were honourable soldiers, 
that they disapproved of these orders, that they tacitly agreed not 
to execute the orders, and that the orders were not executed. 

'‘Let us test this defence against the facts in the case of the 
commando order. The original order and the other relevant docu- 
ments are all in evidence. In October 1942 Hitler ordered that 
enemy commandos were to be slaughtered to the last man; that 
even if they surrendered, they were none the less to be shot imme- 
diately, unless interrogation were necessary, in which case they 
were to be shot thereafter. The order was not a purposeless piece 
of criminality; allied commando operations were doing serious 
damage to the German war effort, and Hitler thought this order 
would act as a deterrent. 

“The order was issued from the OKW and distributed to all 
three branches of the Services. There is ample evidence that it 
was widely distributed and well known within the Wehrmacht. 
Rundstedt, Supreme Commander in the West, reported on June 
23rd 1944 that 'the treatment of enemy commando groups has so 
far been carried out^ according to the Hitler order. Two years 
later, under different circumstances, Rundstedt testified that he 
'evaded’ and 'sabotaged’ the order, and that it was not carried out. 
But we know from the documents that it was carried out. Pur- 
suant to this order, British and Norwegian commandos were 
executed in Norway in 1942 and 1943; American commandos 
were shot in Italy in 1944; Allied soldiers were executed in 
Slovakia in 1945. And, in the nature of things, the order must 
have been carried out in other instances of which unhappily no 
trace now remains. 

“In the light of these documents, what remains of the defence? 
Stated most favourably, merely that because some of the military 
leaders disapproved the order, it was not executed as often as it 
otherwise might have been. But this defence is worse than worth- 
less; it is shameful. 

“We must not forget that to kill a defenceless prisoner of war 
is not only a violation of the rules of war. It is murder. And 
murder is not the less murder whether there is one victim, or 
fifty-five (which is the number of slaughtered commandos proved 
by the documents) or Ohiendorf s 90,000. Crime has been piled 
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upon crime in this case until we are in danger of losing our sense 
of proportion. We have heard so much of mass extermination that 
we are likely to forget that simple murder is a capital offence. 

‘The laws of all civilised nations require that a man go to some 
lengths to avoid associating himself with murder, whether as 
accomplice or accessory or co-conspirator. And these requirements 
can reasonably be applied to the German military leaders. Before 
this Tribunal they have made much of their traditions of honour, 
decency, courage and chivalry. 

“Under German military law a subordinate is liable to punish- 
ment for obeying the order of a superior, if the subordinate knows 
that the order requires the commission of a civil or military crime. 
The commando order required the commission of murder, and 
every German officer who handled the order knew that perfectly 
well. 

“When Hitler directed the issuance of this order, the leaders of 
the Wehrmacht knew that it required the commission of murder. 
The responsibility for handling this question lay squarely on the 
group defined in the Indictment. The chiefs at OKW, OKH, 
OKL and OKM^ had to decide whether to refuse to issue a 
criminal order or whether to pass it on to the Commanders-in- 
Chief in the field. The commanders in the field — Army, Navy 
and Air — ^had to decide whether to execute or refuse to execute 
the order and whether to distribute it to their subordinates. 

“One can imagine that there were many meetings and telephone 
conversations among various members of the group to discuss 
this matter. There is no evidence that a single member of the 
group openly protested or announced his refusal to execute it.^ 
The general result was that the order was distributed throughout 
a large part of the Wehrmacht. This put the subordinate com- 
manders in the same position as their superiors. We are told that 
some of the generals tacitly agreed not to carry out the order. If 
so, it was a miserable and worthless compromise. By distributing 
the order with ‘secret’ or ‘tacit’ understandings, the Conunanders- 
in-Chief merely spread the responsibility and deprived themselves 
of any effective control over the situation. A tacit agreement to 

^ The High Commands of the Armed Forces, the Army, the Air 
Force and the Navy. 

^ Rommel, though he made no open protest, did not distribute it. 
Recording to his Chief of Staff he burnt it as soon as he had read it. 
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disobey cannot be as widely circulated. The inevitable result, and 
the result proved by the documents, was that the order was car- 
ried out and innocent men were murdered.” 

A similar situation arose on the Eastern Front over the order, 
likewise issued through ordinary military channels, to comb 
prisoner-of-war camps for political commissars and to shoot 
them. In spite of much general ex post facto protesting, no 
specific instance was adduced at Nuremberg of any refusal by 
any Army or Army Group Commander to circulate this order. ^ 
Thus once again the responsibility was spread. Soon after the 
order was issued the news of it, in the words of one witness, 
‘^spread like wildfire along the entire front.’’ The consequences 
followed inevitably. Even more serious in regard to the Eastern 
Front is the charge that the leaders of the Armed Forces knew, 
approved of, encouraged and facilitated the policy of using a 
state of war for the purpose of exterminating ‘‘undesirable 
elements” — i.e. Jews, gipsies and the thirty million men and 
women by which in Himmler’s estimate the Slav population of 
Europe dangerously exceeded the Germanic population. 

Field-Marshals von Reichenau and von Manstein (and 
maybe others whose writings have perished) issued orders to 
their troops,^ urging them to wage a ruthless ideological cru- 
sade. These orders reflect the same cruelty and lust and greed 
which inspired the crusaders who massacred the Christian 
Albigenses and the crusaders who seized the Christian city of 
Constantinople. After consulting the Commander-in-Chief of 
the Army the OKW ordered the Commanders-in-Chief in the 
field to spread “such terror as is likely, by its mere existence, to 
crush every will to resist amongst the population.” Offences by 
soldiers against Russian civilians were not to be punished, 
while at the same time these civilians were denied the advan- 

^ I think it may be taken as established that General Lemelsen, 
then a Corps Commander, did refuse to pass the order down to his 
divisions. It is significant that this refusal by a relatively junior 
commander should stand out. 

^ See pp. 74-75. 
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tages of a trial before a court if charges were made against 
them. Such orders, together with the language in which they 
were couched, were, as General Taylor said, “calculated to in- 
cite officers and men alike to the most despicable behaviour.^' 
The life of a German soldier was by decree declared to be 
worth the lives of fifty to a hundred Communists, and hostages 
were taken and civilians were shot in accordance with this 
scale. 

In addition to this systematic and general encouragement to 
brutality at the highest level, the programme of enslavement 
and extermination was furthered by the formation of the 
special groups and detachments of the SD, who, following 
closely in the wake of the armies and operating within their 
lines, rounded up thousands upon thousands of men, women 
and children destined either for death or for death by hard 
labour. The Army chiefs later claimed to know nothing of these 
things, and indeed, in order to preserve the honour and inno- 
cence of their caste, they had no option but to deny their know- 
ledge to the bitter end.^ Official documents, however, men- 
tioned “close, almost cordial relations” between Army and SD 
and referred to the smooth progress of SD operations “because 
the Army authorities, who had been informed, showed under- 
standing for this procedure.” The following picture is taken 
from General Taylor’s closing speech: 

“The OKW directive for Special Areas of March 13th 1941 
provided that Himmler could send those units into operational 
areas in order to perform ‘special tasks for the preparation of the 

^ There were one or two exceptions. One general, for instance, 
testified that it had always been his opinion “that the treatment of 
the civilian population and the methods of anti-partisan warfare in 
operational areas presented the highest political and military leaders 
with a welcomed opportunity of carrying out their plans, namely, the 
systematic extermination of Slavism and Jewry. Quite apart from 
this, I always regarded these cruel methods as military insanity, 
because they only helped to make combat against the enemy unneces- 
sarily more difficult.’* Thus the requirements of the greater struggle 
were even allowed to interfere with and hamper the struggle against 
the enemy’s regular Armed Forces. 
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political administration, tasks which result from the struggle 
which has to be carried out between two opposing political 
systems.* But it carefully specified that the execution of Himm- 
ler*s tasks should not disturb military operations and that the 
units were subject to the supreme authority of the Commander- 
in-Chief of the Army in the operational area. The billeting and 
feeding of Himmler’s units was to be furnished by the Army. It 
was directed that further details should be arranged between the 
OKH and Himmler. Brauchitsch has confirmed that subsequently 
the details were settled at a conference between Heydrich and 
General Wagner of OKH, and Schellenberg, who drafted the 
agreement, has described its contents. 

“These infamous gangs of murderers, in short, were fed and 
housed by the Army and would have been helpless without the 
Army’s support. The testimony of some of the German generals 
that these killings of thousands upon thousands took place with- 
out their knowledge would make one smile, were not the truth so 
black and sickening. A military area, even far behind the front, is 
not a desert where one can wander to and fro unchallenged. It is 
a veritable maze of rear headquarters, trucking companies, ammu- 
nition dumps, supply depots, signal installations, hospitals, gaso- 
line dumps, railway guards, prisoner-of-war stockades, anti-air- 
craft batteries, airfields, engineers, ordnance units, motor pools — 
a thousand and one other troops that furnish the base of opera- 
tions and the line of communications for an army in the field. The 
smooth functioning of this vast and complicated train is vital to 
the success of the combat troops. The enemy knows this, and is 
eager both to disrupt it and to extract intelligence from it 
through sabotage groups, agents and partisans. Wherefore the 
occupying forces guard their installations, patrol the roads and 
railways and garrison the centres of population. Travellers, no 
matter what uniform they wear, are stopped and questioned and 
asked for identification. These troops in the rear come in close 
contact with the civilian population and know what is going on 
among them. Military police and counter-intelligence troops 
police the area and report on its condition to higher headquarters. 
Furthermore, a commander in the field dislikes to have autono- 
mous units under special orders from home at large in his area. 
This is particularly true when, as here, the units came as servants 
of Himmler, whom the German generals say they thought to be 
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their enemy, intent on usurping their powers and functions. The 
idea that Himmler’s extermination squads flitted through Russia, 
murdering Jews and communists on a large scale, but secretly and 
unbeknownst to the Army, is utterly preposterous — ^the desperate 
sparring of men who have no recourse but to say what is not true.” 

In its extremist form the defence of military leaders to 
charges such as these must go to the full length of maintaining 
that a soldier, unique among men, is not called upon in any 
circumstances to consult his conscience. All he has and all he 
needs to have is the ability to understand an order and to carry 
it out. But this proposition is neither tenable in law nor re- 
quired by Justice. On the contrary, developments in the adapt- 
ation of scientific discoveries to the destructive arts require, 
more than ever before, that high-ranking military men, as well 
as powerful politicians, should possess exceptional powers of 
observation and judgment as well as moral courage to match 
that physical courage which has hitherto been their proudest 
boast and heritage. They will require these things in peace and 
in war, and these things will be required of them. In all of them 
the military leaders of Germany were deficient. The deficiency 
is not itself a crime; indifference to crime may or may not be 
itself a crime; but calculated indifference to crime is at the very 
least the beginning of complicity in crime. Nor did many of 
these leaders stop at the beginning. If they had merely turned 
their backs in Pharisaical indifference their legal guilt might 
have been difficult to establish, though their moral guilt would 
have been great. They went many steps farther than that, for 
with their eyes open they made possible and rejoiced in mani- 
fold aggression and then promoted sickening bestiality in the 
sacred name of obedience. 

Some of these men have suffered for their crimes — Keitel 
and Jodi at Nuremberg; elsewhere Falkenhorst, Dostler and 
others. Yet others are being brought to trial. A tradition or an 
institution can only be attacked through individuals, but it is 
not the individuals who count for most. It is their common 
spirit, their Geist. The German Officers’ Corps is not dead. So 
n -'-8 1 13 



NUREMBERG 


long as it survives as the embodiment of German militarism it 
is a menace to the peace of Europe and the peace of the world. 
At the present moment Germany, like every other country 
which has just come through a war period, is full of young and 
middle-aged men who have in the course of war risen to posi- 
tions of responsibility the like of which they would never have 
held in peace-time. One does not have to go to Germany to 
make oneself familiar with the problem of the young man who 
rose to field rank and even to general rank during the war and 
who now does not know what to do next. It is not only the rank 
and the responsibility which have gone, but also the pay which 
went with them. Officers became highly skilled people, but there 
is now no market for the particular skill which they acquired 
and very many of them are very hard put to it to know where 
to turn in order to employ their talents and to earn a living. 

In Germany the problem is a particularly difficult one, sim- 
ply because of the fact that Germany lost the war and that the 
German citizens who were a short time ago the German officers 
of a highly skilled Army now find themselves in the midst of 
shattered buildings, shattered society and shattered morale. 
What are they going to do? A great deal depends on the answer 
to that question, not only for the Germans themselves, but for 
people who live thousands of miles away. Will they try to 
re-create the Germany which they knew? If so, the chances are 
that it will be a new version of an old Germany still aggressive, 
unscrupulous and arrogant, still dominated by a military class 
and military tradition and military aspirations. It is just 
because the German officers succeeded after 1919 in preserving 
their own order and in guiding Germany back to the ways of 
Frederick the Great and Bismarck that it is essential to keep a 
careful watch to see if the same thing may not happen again 
within the next few years. There is a great deal of talk now- 
adays about the dangers of a conflict between the Anglo-Saxon 
powers and the Soviet Union, but there is a greater danger 
than that — the danger that, at first unperceived and later per- 
haps not unwelcomed in some quarters, the industrious Ger- 
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mans may once more rise to a position of dominance in Europe. 
Industrious — and what? Industrious and militarist? Today in 
Germany the officers are still potentially the strongest group in 
the country. 

War disrupts all groups and associations of men save only 
the military community. The officers have survived as one of 
the few coherent elements in German society and they regard 
themselves as a surviving decent element with a duty and a 
mission to rebuild their country. This is a laudable desire. 
Many of the officers who share it are decent fellows, pleasant 
to talk with, sincere, intelligent and willing to work. But they 
are the heirs and instruments of their past. The trouble is that 
if they succeed in helping their country (even those of them 
who can distinguish their country from their caste), Germany 
is more likely than not to be rebuilt on the pattern of the 
Second and Third Reichs, which these men know and under- 
stand and cherish. That will be an evil thing for Europe and 
for peace. It is hard to say of sincere, intelligent and indus- 
trious men (a rare enough combination) that they are a danger, 
but it is precisely because they do possess this rare combination 
of qualities that they are a danger, for there is too little reason 
to believe that the exercise of their qualities will be directed by 
the moral sense which their predecessors so disastrously lacked. 
Trained in a narrow and brutal school, they are the supreme 
example of the difference between training and education. Too 
many of them failed to acquire in the course of their training 
that education which alone could equip them for power with 
responsibility.^ 

^ The wider issues raised by the accusation of the military leaders 
of Germany were also dealt with in the concluding passages of the 
speech of General Taylor. Since the long-term implications of the 
refusal to convict this group may turn out to be the most fruitful 
legacy of Nuremberg, General Taylor’s conclusion is reprinted at the 
end of this book as Appendix Nine. 


II5 



Chapter Eight 

THE CONSEQUENCES 

T he consequences of the Nuremberg trial cannot be pre- 
dicted because they do not depend only on what was done 
at Nuremberg. The trial was a part of the complex endeavour 
to secure the peace and it cannot be isolated from the proceed- 
ings of the Peace Conference and the Security Council or from 
what is all the time being said and done in the Chancelleries of 
the Powers and the Press of the World. In one respect the 
Nuremberg contribution was outstanding. During an arduous 
and exacting year the representatives of the four Powers 
worked harmoniously together and for most of that time 
Nuremberg was the only place where they were working har- 
moniously together. Contretemps were very few in number and 
wholly negligible. Professional men, collaborating with a set 
and well-defined objective of common interest, found no diffi- 
culty in adjusting themselves to each other’s views and require- 
ments. They were, in Cicero’s words, ‘‘a body of men joined 
together in society by a consent to right, by a union of interests 
and for the promotion of the common good.” Nuremberg was a 
complete vindication for those theorists on international affairs 
who maintain that the best way to mutual understanding, 
respect and goodwill is by functional collaboration on a series 
of limited problems of common concern. It was also valuable 
in 1946 that the cause of this collaboration should be Germany. 
In this respect Nuremberg marked the end of an era, the end 
of the coalition against Germany. When the trial was finished 
no one could honestly say that the victors continued to present 
a urrited front on any world issue, least of all on any German 
issue. At a time when the fears of peace-lovers were concen- 
trated on the possibility of an armed clash between East and 
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West, Nuremberg served to remind some that there had twice 
been, and might a third time be, a danger in the midst which 
could only be averted by a union of East and West. The 
Nuremberg trial will not secure the peace, but it may, as the 
New York Herald-Tribune hoped, be yet another stone in the 
barrier against war. The effectiveness of a stone barrier 
depends on the number and size of the stones and the extent 
to which they hold together. 

Three main points have to be considered : the trial as Law, 
the trial as Justice and the trial as History. And first, the trial 
as Law. Legally the trial must be regarded first and foremost as 
a conscious and deliberate attempt to extend the effective Rule 
of Law, which means to get people to submit their disputes 
and claims to the machinery of judgment and to accept the re- 
sult. This has to be done in two ways: first, by example, by 
providing the machinery, making it work and giving it the sub- 
stance and the appearance of fair play; secondly, by sanctions, 
by insisting that once the machine has been provided and en- 
gagements have been entered into, those who refuse to use the 
machine or who refuse to keep to their bargain are liable to be 
proceeded against and punished and will be proceeded against 
and punished. Now, it is a very difficult thing to establish the 
Rule of Law. In some parts of the world, but only in some, it 
has been pretty firmly established within the boundaries of 
national states. That does not mean that the entire population 
of those states is law-abiding, but it does mean that a significant 
proportion of the inhabitants is law-abiding, and a significant 
proportion of the law-breakers is pursued, caught and 
punished. Beyond the confines of the national state the Rule of 
Law can hardly be said to be established at all, though it is 
apparent that noteworthy attempts have been made to extend 
the Rule with some success. 

The Nuremberg trial is undoubtedly a landmark in the his- 
tory of these attempts. It made three practical steps forward of 
considerable importance. In the first place, acts which had been 
declared to be criminal were actually treated as criminal; in the 
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second place, the greatest among men were made to appear 
before a court of law; and, finally, the extent of the crime 
afforded no immunity. These facts, whatever the rights or the 
wrongs of the processes which preceded them, are immensely 
significant as facts. The first speaks for itself. It is particularly 
welcome at a time when strong-arm methods, including con- 
tempt for the law, had been encouraged because of cynicism 
and disillusion about the practical value of democratic prac- 
tices and free institutions. The prestige of the law had been 
lowered; Nuremberg will have raised it again. It was, as Mr. 
Justice Jackson said in his report to the President of June 7th 
1945, ‘‘high time that we act on the judicial principle that 
aggressive war-making is illegal and criminal.’^ The emphasis 
is on the word “act.^’ Principles become rusty if ignored. 

Of the second fact, it is true to observe that the great had 
ceased to be great before they were indicted and brought before 
the court. So long as they remained great they were subjected to 
nothing worse than threats. That is a long way from ensuring 
that, as a practical matter, the great shall be amenable to the 
law in the days of their greatness. Nevertheless, it is legitimate 
to think that we are not quite such a long way from that as we 
were before Nuremberg — before as a matter of law it was made 
clear that there was an effective International Law over the 
great. Moreover, the accountability of individuals for criminal 
acts of state opens up a possible escape from the pernicious 
consequences of national sovereignty. It is commonly and truly 
said that so long as national states retain their full sovereign 
rights, the chances of avoiding wars are not very great. It is 
also true that if nations surrender a part of their sovereignty to 
a number of supra-national unions, the result may be bigger 
wars between those unions. It is, incidentally, also true to say 
that nationalism is never so strong as during and for some time 
after a great war. Now, the dangers inherent in the existence of 
natiofial sovereignty arise partly because a large state cannot in 
practice be coerced into refraining from the ultimate appeal to 
force and, secondly, because the state is after all only an 

118 



THE CONSEQUENCES 

abstract impersonal thing and the men who guide it have 
always been at least one degree removed from responsibility 
for the ^‘actions” of their automaton. Both these matters are 
among the major threats to peace, and it may well be that the 
latter is the greater. Much thought has been given to the pro- 
blem of removing sovereignty from the state to a higher level. 
Yet Nuremberg may in its quiet way have done more to slay 
this beast by devolving responsibility down on to the individual. 

Finally, the greatness of the crime did not daunt the Tri- 
bunal any more than the quondam greatness of the accused. 
The Tribunal asserted that there was nothing, however vast, 
of which the law could not or would not take cognisance. The 
extent of the TribunaFs task was more formidable than can 
easily be appreciated by anyone who has not had to grapple 
with the colossal scope of the relevant facts and the colossal 
extent of the relevant documents. At this one trial the prose- 
cution was dealing — among other things — ^with ‘‘on the lowest 
computation twelve million men, women and children . . . 
done to death. Not in battle, not in passion, but in the cold, 
calculated, deliberate attempt to destroy nations and races, to 
disintegrate the traditions, the institutions and the very exist- 
ence of free and ancient states. Twelve million murders.’’ ^ The 
legal process proved itself competent to assemble the facts, 
examine the evidence, assess the truth and judge the guilt in 
one of the most complex, controversial and momentous puzzles 
ever laid before the wit and conscience of man. 

A trial may be perfectly legal in its inception, conduct and 
result, and yet seem unjust. A great deal of the evil which 
befell Europe after 1919 was caused by the fact that to many 
people the Treaty of Versailles seemed unjust. Whether it was 
unjust or not is another question. The original stirrings of con- 
science among those who doubted the justice of its provisions 
were undoubtedly seized upon and exploited by propagandists, 
with the result that thousands more people, most of 4 hem 

^ From the speech delivered by the Attorney-General at the close 
of the case against the individual defendants. 

II9 



NUREMBERG 


ignorant of the merits of the case, became convinced that the 
Treaty had been unjustly framed and unjustly imposed. These 
people became unwittingly and for the most part honestly a 
menace to peace. It is highly probable that attempts will be 
made to represent the Nuremberg trial as unjust. Such 
attempts will be far more serious than any attempts to repre- 
sent it as unlawful, because the tests of legality involve tech- 
nical arguments which laymen neither understand nor want to 
understand. But laymen care about justice as they do not care 
about law, and even the stupidest can argue endlessly about it. 
Any sign that the Allies are themselves uneasy and uncomfort- 
able about what they have done will be seized upon by German 
propagandists. Indeed, that is happening already. This does 
not mean that English expressions of doubt should be sup- 
pressed; there is no doubt that they must be allowed. But it 
does mean that, in allowing them as we do, we must be aware 
of their probable consequences outside England. It is not shoot- 
ing a soldier which makes him a martyr, but becoming ashamed 
of having done so. 

As soon as the sentences and verdicts of the Tribunal had 
been announced voices were heard in England urging a re- 
prieve for the condemned, among the voices being some of 
note and authority. The arguments with which the appeal for 
clemency was supported were mostly arguments against hold- 
ing the trial at all rather than arguments against its findings 
and sentences, and they could be reduced to something like the 
maxims of the English Courts of Equity : He who seeks equity 
must do equity, and: He who comes into equity must come 
with clean hands. Hiroshima came into the news again, though 
strangely enough there was no mention of Nagasaki, notwith- 
standing that the atomic bombing of Nagasaki only three days 
after the bombing of Hiroshima would surely be far more 
difficult to defend as an act of devastation justified by military 
nece^ity. For many centuries the killing of civilians in the 
course of the bombardment of a town has been held to be ex- 
cusable unless the killing or terrorising of civilians were the 
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principal object of the bombardment. There is, therefore, from 
the lawyer’s point of view a difficult question of fact to be 
determined in each case after the hearing of evidence. No evi- 
dence has been given or is likely to be given about Hiroshima 
or Nagasaki and it is dangerous to fonn a judgment on moral 
revulsion alone. The clearest case of a criminal bombardment 
would seem to be the bombing of Manila by the Japanese. 

Contemporaneously with the delivery of judgment at Nurem- 
berg a full and vivid description of the effects of the Hiroshima 
bomb appeared in the New Yorker and was adapted for a series 
of broadcasts by the B.B.C. Readers and listeners were no 
doubt shocked and horrified by the account and became all the 
more ready to assume that the bombing had been unjustifiable 
and wrong. Developing a guilty conscience, they began to feel 
that in the face of this wrong it had been unjust to punish the 
German leaders for their misdeeds. Those who paused to 
examine the problem carefully recognised that two different 
things were involved, namely the guilt of the condemned and 
the right of the accusers to accuse. That Goering and his col- 
leagues should pay the penalty for their proven crimes could 
hardly appear unjust, but that they might be suffering at the 
hands of unclean accusers did cause many to search their hearts 
with anxiety. In other words, few would have thought it wrong 
that these Germans should be convicted and executed; but 
some did think it wrong that they should be convicted and 
executed by us. Sympathy for the convicts did not enter into 
the matter except possibly in the case of a sentimental minority 
which had not read the evidence. 

At about the time when the Nuremberg judgment was de- 
livered another crime was occupying the attention of the Eng- 
lish public. A young man of about thirty was tried and found 
guilty of a peculiarly revolting and sadistic murder of a young 
girl. When he was sentenced to death there was no popular out- 
cry against the sentence and no agitation for a reprieve ‘(save 
from a handful of professional opponents of capital punish- 
ment). Yet Kaltenbrunner and Sauckel and Frank were being 
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recommended for mercy. In a way the difference between the 
popular attitude towards these two cases can be accounted for 
by the genuine doubts and self -critical shame of the sensitive- 
minded. But that was not the only reason. Hitler said : ‘‘Tell 
a big enough lie and you will be believed.’^ He might have 
added : “Commit enough nauseating crimes and you will get 
away with it.” Many of those who wanted to see the Nazis let 
off were accepting a Hitlerian scale of values. 

The distinction between the guilt or innocence of the accused 
on the one hand and on the other hand the right of the Allies 
to accuse them in the name of Justice is an important one. The 
answer to the second question has consequences for the 
accusers. If they have done an unjust thing, then they have 
done themselves a hurt, they have sinned against their own 
lights. “Woe unto them that decree unrighteous decrees.” But 
it is only the first question which affects the accused. It is only 
if the accused are entitled to the popular verdict on that first 
question that they can become popular martyrs. The answer to 
the second question is, strictly speaking, irrelevant to the deter* 
mination of the future place of these hanged men in the history 
of their country. Doge Marino Faliero never became a martyr in 
Venice, even though he had his head cut off. On the contrary, 
his countrymen continued to be ashamed of him and not of his 
judges, because they continued to feel that he had deserved to 
die. Similarly Goering and the rest will not become martyrs in 
Germany so long as discussion of their fate centres round the 
question of their deserts. But the proviso is important because, 
of course, propaganda can of set purpose confuse the two ques- 
tions in the same way as those who urged a reprieve confused 
the consequences of the executions to the accusers with the 
question whether the accused deserved to die. So may Goering 
grotesquely join the company of St. Stephen. The only answer 
to any such propaganda is to insist that the two questions are 
distinct; that the evidence conclusively proved that the sen- 
tences were just; that War Crimes may have been committed 
on the other side too, but that that does not affect the fate of 
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the accused. It is also fair to point out that many minor war 
criminals in the Allied ranks (though not major ones, if there 
be any) were dealt with by courts martial in the ordinary course 
of maintaining military discipline. 

It was a calamity that reports of the Nuremberg proceedings 
were restricted in England (and elsewhere) by the lack of news- 
print. At the conclusion of the trial a spate of letters to the 
Press showed that those who had taken an interest in the trial 
had been deprived of the opportunity of forming sensible views 
about it. Almost the whole of the evidence remained unrevealed 
to a very great proportion of the readers of newspapers. In 
Germany the reaction to the acquittal of von Papen, Schacht 
and Fritzsche strongly suggested that the Germans had mis- 
understood the whole nature of the proceedings. It raised the 
further question whether they were even capable of under- 
standing it. It is of the essence of legal proceedings that once a 
man has been duly tried and acquitted, then whatever anybody 
may think about the acquittal it is unjust that the acquitted 
man should be further pursued on the same counts. The verdict 
of a court of law means nothing at all if an acquitted man does 
not thereby become quit of the charges against him. When 
some Germans immediately started agitating for the re-arrest 
and re-trial of von Papen, Schacht and Fritzsche on substan- 
tially similar charges to those preferred before the Inter- 
national Military Tribunal, they revealed to the dismayed (and, 
one hopes, thereafter disillusioned) British observer that the 
concepts of Justice in Germany remain subordinate to and 
befogged by political considerations — not to mention the plain 
spite and vengefulness of the under-dog who has just come out 
on top, whether by his own exertions or someone else’s. It is, 
however, most important to differentiate between two strains 
which could be heard at this time. On the one hand were those 
who, angered by the acquittals, wished to secure conviction by 
other means. These people looked on von Papen, Schacht and 
Fritzsche as arch-Nazis (which they were) and exclaimed 
against the Tribunal for failing to recognise this fact and to 
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visit it with punishment. On the other hand, however, were 
those who said that von Papen, Schacht and Fritzsche should 
go through the denazification process like everybody else. The 
object of this process is to ban leading Nazis from German 
public life. Here were three men who had undoubtedly been 
leading personages of the Nazi regime. It was true that the 
International Military Tribunal had cleared them of War 
Crimes, but that was no reason why they should be allowed to 
return to public life when many less influential persons were 
being excluded from it. If innocence of War Crimes were a 
criterion for the denazification panels, then much of the work 
already performed by them became invalid nonsense. 

Manifestations of German failure to appreciate the true im- 
port and object of the judicial process are perhaps not very sur- 
prising, since Germany had for so long been accustomed to the 
circumscribed ideas about Justice which prevailed in Nazi 
courts of law and, before them, in special German military 
courts. Germans had been taught to think of Justice as some- 
thing less than an absolute, something which could and should 
be adapted to the interests of a party or class. Political leaders 
of the so-called democratic parties of Germany spoke up on the 
acquittal of von Papen, Schacht and Fritzsche in the same 
tones as the Social Democrat leaders of the early twenties, who 
had learnt nothing from the first World War, regretted the 
passing of the old order and did their best to rebuild, not Ger- 
many, but the particular Germany of the Second Reich which 
they knew and understood and liked. 

The trial as History is no less important than the trial as Law 
and the trial as Justice. The judgment of the Tribunal is an 
important historical document. As judgments go, it is a long 
one, but it can be read in an evening and should be read by all 
serious-minded men and women. It contains few technicalities 
beyond the average layman and is easy to understand. It is 
without doubt a fair and objective survey of the evidence 
placed before the Tribunal, which evidence, drawn chiefly from 
official German documents of unchallengeable and unchal- 
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lenged authenticity, covered the most important events in 
Europe of the present generation. There is no parallel in history 
to this baring of contemporary official papers to the public eye 
and to expert scrutiny. This orgy of revelation produced little 
that was surprising to the well-informed, but the judgment will 
stand as a formidable barrier in the way of those sensitive souls 
who would rather avoid the awful truth than believe it. 
Civilised man does not like to think ill of his fellows. Given 
half an opportunity he will forgive, forget and dismiss un- 
pleasant stories as ^^tories.’’ It happened after the first World 
War; it happened between the two World Wars. Atrocity 
stories, concentration-camp stories, just because they made the 
blood run cold, were brushed aside or quickly forgotten. They 
were difficult to believe; it was unpleasant to have to believe 
them; so they were disbelieved. But they were true. The 
Nuremberg judgment is a dispassionate record of impassioned 
horror and it cannot be dismissed as a fairy tale. It may be 
repugnant to have to believe ill of one’s neighbour, but the re- 
pugnance is nothing to the folly of believing him good in the 
face of evidence to the contrary. Everyone knows that the world 
is neither Hell nor Paradise, but it will never be made more like 
Paradise merely by ignoring its Hellish features. Hell does at 
least avoid the vice of hypocrisy; a Fools’ Paradise does not. 
Those who recoiled in the thirties from believing the truth 
about Hitler’s regime bear some responsibility in the sufferings 
of the later inhabitants of the concentration camps. They 
sinned against the truth, with St. Peter. Now Nuremberg bears 
witness and gives strength to those who may hereafter be 
tempted into the same sin. 

The record of the trial is also a barrier against propaganda. 
A lot of pernicious legends have been killed before they have 
had time to be born, for the judgment is not only a fair state- 
ment of the case, but it wears the appearance of fairness and 
will be difficult to assail. It will also destroy that prolific source 
of irresponsible actions, the legend that wars and troubles of 
all kinds are part of an indissolubly intertwined sequence of 
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events over which man has no influence and in the course of 
which he is borne along as mere flotsam. The Nuremberg judg- 
ment shows that wars do not just happen. It is somebody’s 
fault when they do. Moreover, the judgment not only reviews 
the events of the immediate past; in doing this it automatically 
also brings them into a proper historical perspective. In 
attempting to solve the problems of the present it is of inestim- 
able value to be able to see what has just been happening, how 
those events sprang out of a remoter past, how they may affect 
the future and how the past compares with the present. Thus 
can we hope to achieve that balanced study and right action 
which are indispensable for the good life of the individual and 
of the community, great or small. 

One of the principal distinguishing features of Western 
Civilisation in the past four centuries has been the loss of any 
recognised Universal. During the Middle Ages (or at any rate 
during the last few centuries of that period) the whole of 
Western Civilisation acknowledged certain universal claims and 
values. The Catholic Church held universal sway. Its dominion 
had its limits, since the Empire also maintained universal claims 
in its own sphere, but those claims did not affect the univer- 
sality of the Church’s dominion even if they prevented that 
universality from being a sole universality. The men of Western 
Civilisation all owed an allegiance to the Church without dis- 
tinction of race or tongue or habitat. Law provided another 
Universal. The Middle Ages believed that there existed an 
Eternal Law above the laws current in different regions. These 
laws were human and fallible attempts to divine and reproduce 
the infallible Law. The laws were made by kings and might be 
wrong; the Law was never wrong and kings were as much 
beneath it as anyone else. A king who mistook or transgressed 
the Eternal Law forfeited his royal rights. When Western 
Civilisation emerged from the Renaissance and Reformation it 
was without a universal Church and without universal Law. 
Instead there were sovereign states, absolute monarchs, the 
divine right of kings. The king was no longer beneath the Law 
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in the mediaeval sense. He might have to share his supreme law- 
making powers (e.g. with a Parliament), but this new check was 
national just as the king himself was national. There was no 
check above the state, operating over all states equally; there 
was nothing to limit the assertiveness of the national sovereign 
state or of the leaders of such a state. In the result the calami- 
tous crescendo of discordant claims and ambitions has proved 
soluble only by war. So long as war remained an affair of 
princes and mercenaries with limited powers of destruction, 
this state of affairs was not intolerable. But that chapter in the 
history of war is closed and it is clear that in the next chapter 
the engines of war are all-powerful. There is no significant 
thing, material or spiritual, which they cannot destroy. The 
wide mouth of bitter war will swallow all. 

The source of this evil has been diagnosed as national 
sovereignty and the various cures proposed resolve themselves 
in effect into attempts to find a new Universal and to set it over 
the nation states. Such are the many schemes for the union or 
federation of states, of which the United Nations is the latest; 
such is the attempt to establish a Rule of Law among states 
and not merely within states, to give to International Law that 
extent and that force which belonged in the Middle Ages to the 
Eternal Law of God. The re-establishment of the old lost 
Universals will not do, because the area to be covered is now 
the whole world instead of that comparatively small part of it 
which comprised Western Civilisation up to the sixteenth cen- 
tury. The magnitude of the task is therefore prodigious; so too 
are the consequences of either failure or success. Even though 
we as yet only see them as through a glass darkly, the flash of 
failure and the blaze of success blind the senses and dazzle the 
imagination. International Law stands at the heart of this en- 
deavour and here too the three aspects of the Nuremberg trial 
meet — Law, Justice and History, seeking to find whether they 
have a future. Without universal harmony there is no future. 
The voice of law, said Hooker, is the harmony of the world. 
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THE LONDON AGREEMENT 

The London Agreement for the Prosecution and 
Punishment of the Major War Criminals of the 
European Axis and the Charter of the Inter- 
national Military Tribunal 

Whereas the United Nations have from time to time made 
declarations of their intention that War Criminals shall be 
brought to justice; 

And whereas the Moscow Declaration of the 30th October, 
1943, on German atrocities in Occupied Europe stated that 
those German officers and men and members of the Nazi Party 
who have been responsible for or have taken a consenting part 
in atrocities and crimes will be sent back to the countries in 
which their abominable deeds were done in order that they may 
be judged and punished according to the laws of these liberated 
countries and of the free Governments that will be created 
therein; 

And whereas this Declaration was stated to be without 
prejudice to the case of major criminals whose offences 
have no particular geographical location and who will be 
punished by the joint decision of the Governments of 
the Allies; 

Now therefore the Government of the United Kingdom of 
Great Britain and Northern Ireland, the Government of the 
United States of America, the Provisional Government of the 
French Republic and the Government of the Union of Soviet 
Socialist Republics (hereinafter called '^the Signatories’^) acting 
in the interests of all the United Nations and by their repre- 
sentatives duly authorised thereto have concluded this Agree- 
ment. 


izS 
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Article i 

There shall be established after consultation with the Con- 
trol Council for Germany an International Military Tribunal 
for the trial of war criminals whose offences have no particular 
geographical location whether they be accused individually or 
in their capacity as members of organisations or groups or in 
both capacities. 


Article 2 

The constitution, jurisdiction and functions of the Inter- 
national Military Tribunal shall be those set out in the Charter 
annexed to this agreement, which Charter shall form an inte- 
gral part of this Agreement. 

Article 3 

Each of the Signatories shall take the necessary steps to make 
available for the investigation of the charges and trial the major 
war criminals detained by them who are to be tried by the 
International Military Tribunal. The Signatories shall also use 
their best endeavours to make available for investigation of the 
charges against and the trial before the International Military 
Tribunal such of the major war criminals as are not in the ter- 
ritories of any of the Signatories. 

Article 4 

Nothing in this Agreement shall prejudice the provisions 
established by the Moscow Declaration concerning the return 
of war criminals to the countries where they committed their 
crimes. 


Article 5 

Any Government of the United Nations may adhere to this 
Agreement by notice given through the diplomatic channel to 
the Government of the United Kingdom, who shall inform the 
other signatory and adhering Governments of each such 
adherence. 


N. — 9 
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Article 6 

Nothing in this Agreement shall prejudice the jurisdiction or 
the powers of any national or occupation court established or to 
be established in any Allied territory or in Germany for the 
trial of war criminals. 


Article 7 

This Agreement shall come into force on the day of signature 
and shall remain in force for the period of one year and shall 
continue thereafter, subject to the right of any Signatory to 
give, through the diplomatic channel, one month^s notice of in- 
tention to terminate it. Such termination shall not prejudice 
any proceedings already taken or any findings already made in 
pursuance of this Agreement. 

In witness whereof the Undersigned have signed the present 
Agreement. 

Done in quadruplicate in London this 8th day of August, 
1945, each in English, French and Russian, and each text to 
have equal authenticity. 

For the Government of the United Kingdom of Great 
Britain and Northern Ireland : 

JOWITT 

For the Government of the United States of America : 

ROBERT H. JACKSON 

For the Provisional Government of the French Republic : 

ROBERT FALCO 

For the Government of the Union of Soviet Socialist 
Republics : 

I. NIKITCHENKO 

A. TRAININ 
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CHARTER OF THE INTERNATIONAL MILITARY 
TRIBUNAL 

L — Constitution of the International Military Tribunal 
Article i 

In pursuance of the Agreement signed on the 8th August, 
1945, by the Government of the United Kingdom of Great 
Britain and Northern Ireland, the Government of the United 
States of America, the Provisional Government of the French 
Republic and the Government of the Union of Soviet Socialist 
Republics, there shall be established an International Military 
Tribunal (hereinafter called ‘^the Tribunal”) for the just and 
prompt trial and punishment of the major war criminals of the 
European Axis. 


Article 2 

The Tribunal shall consist of four members, each with an 
alternate. One member and one alternate shall be appointed by 
each of the Signatories. The alternates shall, so far as they are 
able, be present at all sessions of the Tribunal. In case of illness 
of any member of the Tribunal or his incapacity for some other 
reason to fulfil his functions, his alternate shall take his place. 

Article 3 

Neither the Tribunal, its members nor their alternates can be 
challenged by the prosecution, or by the Defendants or their 
Counsel. Each Signatory may replace its member of the Tri- 
bunal or his alternate for reasons of health or for other good 
reasons, except that no replacement may take place during a 
Trial, other than by an alternate. 

Article 4 

(a) The presence of all four members of the Tribunal or the 
alternate for any absent member shall be necessary to constitute 
the quorum. 
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(i) The members of the Tribunal shall, before any trial 
begins, agree among themselves upon the selection from their 
number of a President, and the President shall hold office 
during that trial, or as may otherwise be agreed by a vote of not 
less than three members. The principle of rotation of presi- 
dency for successive trials is agreed. If, however, a session of 
the Tribunal takes place on the territory of one of the four 
Signatories, the representative of that Signatory on the Tri- 
bunal shall preside. 

(c) Save as aforesaid the Tribunal shall take decisions by a 
majority vote and in case the votes are evenly divided, the vote 
of the President shall be decisive : provided always that con- 
victions and sentences shall only be imposed by affirmative 
votes of at least three members of the Tribunal. 

Article 5 

In case of need and depending on the number of the matters 
to be tried, other Tribunals may be set up; and the establish- 
ment, functions, and procedure of each Tribunal shall be iden- 
tical, and shall be governed by this Charter. 

11. — Jurisdiction and General Principles 
Article 6 

The Tribunal established by the Agreement referred to in 
Article i hereof for the trial and punishment of the major war 
criminals of the European Axis countries shall have the power 
to try and punish persons who, acting in the interests of the 
European Axis countries, whether as individuals or as members 
of organisations, committed any of the following crimes. 

The following acts, or any of them, are crimes coming within 
the jurisdiction of the Tribunal for which there shall be in- 
dividual responsibility : 

(a) Crimes against peace: namely, planning, preparation, 
initiation or waging of a war of aggression, or a war in 
violation of international treaties, agreements or assur- 
ances, or participation in a common plan of conspiracy 
for the accomplishment of any of the foregoing; 
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(b) War crimes: namely, violations of the laws or customs of 
war. Such violations shall include, but not be limited 
to, murder, ill-treatment or deportation to slave labour 
or for any other purpose of civilian population of or in 
occupied territory, murder or ill-treatment of prisoners 
of war or persons on the seas, killing of hostages, plun- 
der of public or private property, wanton destruction 
of cities, towns or villages, or devastation not justified 
by military necessity; 

{c) Crimes against humanity: namely, murder, extermina- 
tion, enslavement, deportation, and other inhumane 
acts committed against any civilian population, before 
or during the war; or persecutions on political, racial 
or religious grounds in execution of or in connection 
with any crime within the jurisdiction of the Tribunal, 
whether or not in violation of the domestic law of the 
country where perpetrated. 

Leaders, organisers, instigators and accomplices participat- 
ing in the formulation or execution of a common plan or con- 
spiracy to commit any of the foregoing crimes are responsible 
for all acts performed by any persons in execution of such 
plan. 

Article 7 

The official position of Defendants, whether as Heads of 
State or responsible officials in Government Departments, shall 
not be considered as freeing them from responsibility or miti- 
gating punishment. 


Article 8 

The fact that the Defendant acted pursuant to order of his 
Government or of a superior shall not free him from respon- 
sibility, but may be considered in mitigation of punishment if 
the Tribunal determines that justice so requires. 

Article 9 

At the trial of any individual member of any group or organ- 
isation the Tribunal may declare (in connection with any act 
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of which the individual may be convicted) that the group or 
organisation of which the individual was a member was a 
criminal organisation. 

After receipts of the Indictment the Tribunal shall give such 
notice as it thinks fits that the prosecution intends to ask the 
Tribunal to make such declaration and any member of the 
organisation will be entitled to apply to the Tribunal for leave 
to be heard by the Tribunal upon the question of the criminal 
character of the organisation. The Tribunal shall have power 
to allow or reject the application. If the application is allowed, 
the Tribunal may direct in what manner the applicants shall be 
represented and heard. 


ArJICLE 10 

In cases where a group or organisation is declared criminal 
by the Tribunal, the competent national authority of any Sig- 
natory shall have the right to bring individuals to trial for 
membership therein before national, military or occupation 
courts. In any such case the criminal nature of the group or 
organisation is considered proved and shall not be questioned. 

Article ii 

Any person convicted by the Tribunal may be charged before 
a national, military or occupation court, referred to in Article 
10 of this Charter, with a crime other than of membership in a 
criminal group or organisation and such court may, after con- 
victing him, impose upon him punishment independent of and 
additional to the punishment imposed by the Tribunal for par- 
ticipation in the criminal activities of such group or organisa- 
tion. 


Article 12 

The Tribunal shall have the right to take proceedings against 
a person charged with crimes set out in Article 6 of this Char- 
ter ir his absence, if he has not been found or if the Tribunal, 
for any reason, finds it necessary, in the interests of justice, to 
conduct the hearing in his absence. 
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Article 13 

The Tribunal shall draw up rules for its procedure. These 
rules shall not be inconsistent with the provisions of this Char- 
ter. 

IIL — Committee for the Investigation and Prosecution of 
Major Wear Criminals 

Article 14 

Each Signatory shall appoint a Chief Prosecutor for the in- 
vestigation of the charges against and the prosecution of major 
war criminals. 

The Chief Prosecutors shall act as a committee for the fol- 
lowing purposes : 

{a) to agree upon a plan of the individual work of each of the 
Chief Prosecutors and his staff, 

(b) to settle the final designation of major war criminals to 

be tried by the Tribunal, 

(c) to approve the Indictment and the documents to be sub- 

mitted therewith, 

(d) to lodge the Indictment and the accompanying docu- 

ments with the Tribunal, 

{e) to draw up and recommend to the Tribunal for its 
approval draft rules of procedure, contemplated by 
Article 13 of this Charter. The Tribunal shall have 
power to accept, with or without amendments, or to re- 
ject, the rules so recommended. 

The Committee shall act in all the above matters by a 
majority vote and shall appoint a Chairman as may be con- 
venient and in accordance with the principle of rotation : pro- 
vided that if there is an equal division of vote concerning the 
designation of a Defendant to be tried by the Tribunal, or the 
crimes with which he shall be charged, that proposal will be 
adopted which was made by the party which proposed that the 
particular Defendant be tried, or the particular charges be pre- 
ferred against him. 
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Article 15 

The Chief Prosecutors shall individually, and acting in col- 
laboration with one another, also undertake the following 
duties : 

(a) investigation, collection and production before or at the 

Trial of all necessary evidence, 

(b) the preparation of the Indictment for approval by the 

Committee in accordance with paragraph (c) of Article 
14 hereof, 

(c) the preliminary examination of all necessary witnesses 

and of the Defendants, 

(d) to act as prosecutor at the Trial, 

{e) to appoint representatives to carry out such duties as 
may be assigned to them, 

(/) to undertake such other matters as may appear necessary 
to them for the purposes of the preparation for and 
conduct of the Trial. 

It is understood that no witness or Defendant detained by 
any Signatory shall be taken out of the possession of that Sig- 
natory without its assent. 

IV. — Fair Tried for Defendants 

Article 16 

In order to ensure fair trial for the Defendants, the following 
procedure shall be followed : 

(a) The Indictment shall include full particulars specifying 
in detail the charges against the Defendants. A copy of 
the Indictment and of all the documents lodged with 
the Indictment, translated into a language which he 
understands, shall be furnished to the Defendant at a 
reasonable time before the Trial. 

{b) During any preliminary examination or trial of a Defen- 
dant he shall have the right to give any explanation 
relevant to the charges made against him. 
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(^:) A preliminary examination of a Defendant and his Trial 
shall be conducted in, or translated into, a language 
which the Defendant understands. 

{d) A Defendant shall have the right to conduct his own 
defence before the Tribunal or to have the assistance 
of Counsel. 

(e) A Defendant shall have the right through himself or 
through his Counsel to present evidence at the Trial in 
support of his defence, and to cross-examine any wit- 
ness called by the Prosecution. 

V, — Powers of the Tribunal and Conduct of the Trial 
Article 17 

The Tribunal shall have the power 

(а) to summon witnesses to the Trial and to require their 

attendance and testimony and to put questions to 
them, 

(&) to interrogate any Defendant, 

(c) to require the production of documents and other evi- 
dentiary material, 

{d) to administer oaths to witnesses, 

{e) to appoint officers for the carrying out of any task desig- 
nated by the Tribunal including the power to have 
evidence taken on commission. 

Article 18 

The Tribunal shall 

{d) confine the Trial strictly to an expeditious hearing of the 
issues raised by the charges, 

(б) take strict measures to prevent any action which will 

cause unreasonable delay, and rule out irrelevant issues 
and statements of any kind whatsoever, 

(c) deal summarily with any contumacy, imposing appro- 
priate punishment, including exclusion of any Defen- 
dant or his Counsel from some or all further proceed- 
ings, but without prejudice to the determination of the 
charges. 
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Article 19 

The Tribunal shall not be bound by technical rules of evi- 
dence. It shall adopt and apply to the greatest possible extent 
expeditious and non-technical procedure, and shall admit any 
evidence which it deems to have probative value. 

Article 20 

The Tribunal may require to be informed of the nature of 
any evidence before it is offered so that it may rule upon the 
relevance thereof. 

Article 21 

The Tribunal shall not require proof of facts of common 
knowledge but shall take judicial notice thereof. It shall also 
take judicial notice of official governmental documents and re- 
ports of the United Nations, including the acts and documents 
of the committees set up in the various Allied countries for the 
investigation of war crimes, and the records and findings of 
military or other Tribunals of any of the United Nations. 

Article 22 

The permanent seat of the Tribunal shall be in Berlin. The 
first meetings of the members of the Tribunal and of the Chief 
Prosecutors shall be held at Berlin in a place to be designated 
by the Control Council for Germany. The first trial shall be 
held at Nuremberg, and any subsequent trials shall be held at 
such places as the Tribunal may decide. 

Article 23 

One or more of the Chief Prosecutors may take part in the 
prosecution at each Trial. The function of any Chief Prose- 
cutor may be discharged by him personally, or by any person or 
persons authorised by him. 

The function of Counsel for a Defendant may be discharged 
at the Defendant's request by any Counsel professionally 
quafified to conduct cases before the courts of his own coun- 
try, or by any other person who may be specially authorised 
thereto by the Tribunal. 
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Article 24 

The proceedings at the Trial shall take the following course ; 

(а) The Indictment shall be read in court. 

(б) The Tribunal shall ask each Defendant whether he 

pleads ‘^guilty’' or ^'not guilty.” 

(c) The Prosecution shall make an opening statement. 

(d) The Tribunal shall ask the Prosecution and the Defence 

what evidence (if any) they wish to submit to the Tri- 
bunal, and the Tribunal shall rule upon the admissi- 
bility of any such evidence. 

(e) The witnesses for the Prosecution shall be examined and 

after that the witnesses for the Defence. Thereafter 
such rebutting evidence as may be held by the Tri- 
bunal to be admissible shall be called by either the 
Prosecution or the Defence. 

(/) The Tribunal may put any question to any witness and 
to any Defendant, at any time. 

(g) The Prosecution and the Defence shall interrogate and 

may cross-examine any witnesses and any Defendant 
who gives testimony. 

(h) The Defence shall address the court. 

(t) The Prosecution shall address the court. 

(;) Each Defendant may make a statement to the Tribunal. 
(k) The Tribunal shall deliver judgment and pronounce sen- 
tence. 


Article 25 

All official documents shall be produced, and all court pro- 
ceedings conducted, in English, French and Russian, and in the 
language of the Defendant. So much of the record and of the 
proceedings may also be translated into the language of any 
country in which the Tribunal is sitting, as the Tribunal con- 
siders desirable in the interests of justice and public opinion. 
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VL — Judgment and Sentence 

Article 26 

The judgment of the Tribunal as to the guilt or the inno- 
cence of any Defendant shall give the reasons on which it is 
based, and shall be final and not subject to review. 

Article 27 

The Tribunal shall have the right to impose upon a Defen- 
dant, on conviction, death or such other punishment as shall be 
determined by it to be just. 

Article 28 

In addition to any punishment imposed by it, the Tribunal 
shall have the right to deprive the convicted person of any 
stolen property and order its delivery to the Control Council 
for Germany. 

Article 29 

In case of guilt, sentences shall be carried out in accordance 
with the orders of the Control Council for Germany, which 
may at any time reduce or otherwise alter the sentences, but 
may not increase the severity thereof. If the Control Council 
for Germany, after any Defendant has been convicted and sen- 
tenced, discovers fresh evidence which, in its opinion, would 
found a fresh charge against him, the Council shall report 
accordingly to the Committee established under Article 14 
hereof for such action as they may consider proper, having 
regard to the interests of justice. 

VIL — Expenses 

Article 30 

The expenses of the Tribunal and of the Trials shall be 
charged by the Signatories against the funds allotted for main- 
tenance of the Control Council for Germany. 
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THE CHARGES, VERDICTS AND SENTENCES 



Charges 

Counts 

I 2 3 

4 

I 

Verdicts 

Counts 

2 3 4 

Sentence 

Goering . 

X 

X 

X 

X 

X 

X 

X 

X 

' 

Ribbentrop 

X 

X 

X 

X 

X 

X 

X 

X 


Keitel 

X 

X 

X 

X 

X 

X 

X 

X 


Jodi 

X 

X 

X 

X 

X 

X 

X 

X 


Rosenberg 

X 

X 

X 

X 

X 

X 

X 

X 


Frick 

X 

X 

X 

X 


X 

X 

X 


Seyss-Inquart . 

X 

X 

X 

X 


X 

X 

X 

Death. 

Sauckel 

X 

X 

X 

X 



X 

X 


Bormann . 

X 


X 

X 



X 

X 


Kaltenbrunner . 

X 


X 

X 



X 

X 


Frank 

X 


X 

X 



X 

X 


Streicher . 

X 



X 




X 


Raeder 

X 

X 

X 

X 

X 

X 

X 



Funk 

X 

X 

X 

X 


X 

X 

X 

. Life, 

Hess 

X 

X 

X 

X 

X 

X 




Speer 

X 

X 

X 

X 



X 

X ‘ 

, 20 years. 

1 

Schirach . 

X 



X 




X 

Neurath . 

X 

X 

X 

X 

X 

X 

X 

X 

15 years. 

Doenitz 

X 

X 

X 



X 

X 


10 years. 

Fritzsche . 

X 


X 

X 






von Papen 

X 

X 







1 Acquitted 

Schacht . 

X 



X 
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DISSENTING OPINION OF 
MAJOR-GENERAL I. T. NIKITCHENKO 
IN THE CASE OF SCHACHT 

‘The evidence, submitted to the Tribunal in the case of 
Schacht, confirms the following facts : 

(a) Schacht established contact with Goering in December 
1930 and with Hitler at the beginning of 1931. He subse- 
quently established contact between the leadership of the Nazi 
Party and the foremost representatives of the German indus- 
trial and financial circles. This, in particular, is confirmed by 
the testimony of witness Severing. 

(b) In July 1932 Schacht demanded that Papen resign his 
post as Reich Chancellor in favour of Hitler. This fact is con- 
firmed by Papen’s testimony at the preliminary interrogation 
and by Schacht^s own testimony in court. 

(c) In November 1932 Schacht collected signatures of Ger- 
man industrialists, urging them to come out for Hitler’s 
appointment as Reich Chancellor. On November 12th 1932 
Schacht wrote to Hitler ; 

‘I have no doubt that the way we are directing the course of 

events can only lead to your appointment as Reich Chancellor. 

We are trying to secure a large number of signatures among the 

industrial circles to ensure your appointment to this post’ 

(d) In February 1933 Schacht organised the financing of the 
pre-election campaign conducted by the Nazi Party, and 
demanded at the conference of Hitler and Goering with the 
industrialists that these last provide three million marks. 
Schacht admitted in court that he had pointed out the neces- 
sity for providing the Nazi leaders with this sum, while the 
defendant Funk and the former member of the management of 

142 



APPENDIX THREE 

T.G. Farbenindustrie^ Schnitzler, who were present at this 
conference, both confirmed that it was Schacht who was the 
initiator of the financing of the pre-election campaign. 

(e) Utilising his prestige, Schacht also repeatedly admitted in 
his public statements that he asked for the support in the elec- 
tions of both the Nazi Party and of Hitler. 

On August 2nd 1932 Schacht wrote to Hitler: 

‘No matter where my activities lead me in the near future, even 
if some day you see me imprisoned in a fortress, you can always 
depend on me as your loyal aide.* 

Thus Schacht consciously and deliberately supported the Nazi 
Party and actively aided in the seizure of power in Germany by 
the Fascists, Even prior to his appointment as Plenipotentiary 
for War Economy, and immediately after the seizure of power 
by the Nazis, Schacht led in planning and developing the Ger- 
man armaments, as follows : 

(а) On March 17th 1933 Schacht was appointed President of 
the Reichsbank, and as he himself stated in a speech before his 
Reichsbank colleagues on March 21st 1938, the Reichsbank 
under his management was ‘none other than a national socialist 
institution.’ 

(б) In August 1934 Schacht was appointed Reich Minister 
of Economy. His Ministry ‘was given the task of carrying out 
the economic preparation for war.’ A special decree granted 
Schacht in his capacity of Reich Minister of Economy un- 
limited authority in the field of economy. 

(c) Making use of these powers in 1934, Schacht launched 
upon the execution of the ^new programme’ developed by him, 
and, as Schacht himself noted in his speech of November 29th 
1938, this organisation played a tremendous part in the course 
of Germany’s rearmament. 

{d) For the purpose of the most effective execution of this 
‘new programme’ Schacht used the property and means of 
those political enemies of the Nazi regime, who cither became 
the victims of terror or were forced to emigrate. 

Schacht used swindler’s tactics and coercion ‘in an effort to 
acquire raw material and foreign currency for armaments.’ 
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(e) During the very first days of his association with the 
Reichsbank, Schacht issued a series of decrees which in the 
long run helped realise the broad programme of the financing 
of armaments, developed by him, and with the aid of which, as 
he testified, he ‘had found the way to finance the rearmament 
programme.’ 

In his speech in Leipzig on March ist 1935 Schacht, while 
summing up his preceding economic and financial activities, 
announced . everything that I say and do has the Fiihrer’s 
full agreement, and I shall not do or say anything which is not 
approved by the Fiihrer.’ 

Having become the Plenipotentiary-General for War Econ- 
omy, Schacht unified under himself the leadership of the entire 
German economy, and through his efforts the establishment of 
the Hitlerite war machine Was accomplished. 

(a) The secret law of May 21st 1935 which appointed Schacht 
the Plenipotentiary-General for War Economy, states as fol- 
lows: ‘The task of the Plenipotentiary-General for War 
Economy is to place all the economic resources in the service of 
warfare.’ ‘The Plenipotentiary-General for War Economy 
within the framework of his functions is given the right to 
issue legal orders, deviating from the existing laws.’ ‘He is the 
responsible head for financing wars through the Reich Ministry 
and the Reichsbank.’ 

(b) Schacht financed German armaments through the MEFO 
system of promissory notes, which was a swindling venture on 
a national scale that has no precedent, and the success of which 
was dependent upon the realisation of the aggressive plans of 
the Hitlerites. It was because of this that Schacht set 1942 as 
the date when the MEFO notes were to mature, and he pointed 
out in his speech of November 29th 1938 the relation between 
‘the daring credit policy’ of the Reichsbank and the aims of the 
Hitlerite foreign policy. 

(c) Having made full use of his plenary powers, Schacht care- 
fulh^ developed and carried out a broad programme of economic 
mobilization which allowed the Hitlerite leaders to wage war at 
any time considered most favourable. In particular, from the re- 
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port of Schachf s deputy, Wohltat, ‘the preparation for mobili- 
sation carried out by the Plenipotentiary for War Economy^ 
shows that Schacht provided to the last detail for the system of 
exploitation of the German economy in war-time, all the way 
from the utilisation of industrial enterprises, of raw material 
resources and manpower down to the distribution of eighty 
million ration cards. It is significant that this report was drawn 
up a month after Hitler’s statement at the conference of 
November 5th 1937, at which Hitler set forth this concrete 
plan of aggression. 

Summarising his past activity, Schacht wrote in January 
1937 : ‘I worked out the preparation for war in accordance with 
the principle that the plan of our war economy must be built in 
peace-time in such a way that there will be no necessity for any 
reorganisation in case of war.’ Schacht confirmed this state- 
ment in court. 

Schacht consciously and deliberately prepared Germany for 
war, 

(d) The formerMinisterof War, von Blomberg, testified that: 
‘Schacht was fully cognisant of the plans for development and 
increase of the German Armed Forces, since he was constantly 
informed ... of all the financing necessary for the develop- 
ment of the German Armed Forces.’ 

On August 31st 1939 von Blomberg informed Schacht that: 
‘The establishment of all the Air Force units must be com- 
pleted by April ist 1937 and therefore large expenditures must 
be entailed in 1936.’ 

In the spring of 1937 Schacht participated in the military 
exercises in Godesberg. 

(e) In his memorandum to Hitler on May 3rd 1935 entitled 
the ‘Financing of Rearmament’ Schacht wrote : ‘A speedy ful- 
filment of the programme for rearmament on a mass scale is 
the basis of German policy, and, therefore, everything else must 
be subordinate to this task; the completion of this task, the 
achievement of this purpose, must meet no obstacles. . . .’ 

In his speech on November 29th 1938 Schacht announced 
that the Reichsbank’s policy made it possible for Germany to 
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create an ‘unsurpassed machine, and, in turn, this war machine 
made possible the realisation of the aims of our policy/ 

One must exclude the supposition that Schacht was not in- 
formed as to what purposes these weapons were to serve, since 
he could not but take into consideration their unprecedented 
scale and an obvious preference for offensive types of weapons 
— heavy tanks, bombers, and so on. Besides, Schacht knew per- 
fectly well that not a single country intended to wage war on 
Germany, nor had it any reasons to do so. 

(a) Schacht utilised the military might growing under his 
direction to back Germany’s territorial demands, which grew in 
proportion to the increase in armaments. 

Schacht testified in court that ‘at first he confined himself (in 
his demands) to the colonies which had once belonged to 
Germany.’ 

In September 1934 during his talk with the American Am- 
bassador Dodd Schacht pointed out that he ‘ desired annexa- 
tion if possible without war, but through war, if the US 
would stay out of it.’ 

In 1935 Schacht announced to the American Consul Fuller: 
‘Colonies are essential to Germany. If it is possible, we shall 
acquire them through negotiation; if not, we shall seize 
them.’ 

Schacht admitted in court that military pressure put upon 
Czechoslovakia was ‘in some measure the result and the fruit of 
his labour.’ 

(b) Schacht personally participated in the plunder of private 
and state property of the countries which became victims of 
Hitlerite aggressions. 

The minutes of the conference of the Military-Economic 
Staff on March nth 1938, in which Schacht participated, state 
that those present were given Hitler’s latest directives about the 
invasion of Austria. Further, the minutes state that: ‘After 
this, at the suggestion of Schacht, it was decided that . . all 

the financial accounting will be made in Reichsmarks at the rate 
of exchange : two shillings for one Reichsmark.’ 

Schacht admitted in court that he personally was in charge of 
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the seizure of the Czechoslovak National Bank after the occu- 
pation of Czechoslovakia. 

(c) At the beginning of 1940 Schacht offered Hitler his ser- 
vices for negotiations with the United States of America in 
regard to the discontinuance of aid to England and he informed 
Goering of his offer. 

{d) Schacht considered it his duty to greet and congratulate 
Hitler publicly after the signing of the armistice with France, 
although Schacht, better than anyone else, understood the 
usurpatory nature of the armistice. 

{e) In his letter to Funk on October 17th 1941 Schacht sug- 
gested a more effective exploitation of occupied territory. In 
this case, too, Schacht acted on his own initiative. 

Schacht also participated in the persecution of the Jews: 

(«) He testified in court that he ^continued the policy of the 
persecution of the Jews as a matter of principle,’ although, he 
stated, ‘to a certain extent’ it was a matter of conscience which, 
however, ‘was not serious enough to bring about a break’ be- 
tween him and the Nazis. 

(b) In his capacity of Minister of Economy Schacht signed a 
series of decrees, in accordance with which the property of the 
Jews in Germany was subject to plunder with impunity. 
Schacht confirmed in court the fact that he had signed a series 
of anti-Semitic decrees. 

As to the reasons for Schacht’s resignation from the post of 
the Minister of Economy and the Plenipotentiary-General for 
War Economy in November 1937 and also from the post of the 
President of the Reichsbank on November 20th 1939 and 
finally from the post of the Minister without Portfolio in 
January 1943 the evidence submitted establishes the fol- 
lowing : 

(a) The reason is not Schacht’s disagreement with the 
economic preparation for aggressive wars. 

Three weeks before leaving the Ministry of Economy and 
the post of Plenipotentiary-General for War Economy, Schacht 
wrote to Goering : ‘ . I also don’t consider that my opinion 
can differ from yours on economic policy. . . .’ 
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In his reply Goering states : ^ . You promised me your 
support and collaboration. . . . You have repeated this promise 
many times, even after differences of opinion began to creep up 
between us.^ 

Schacht testified in court that Goering and he ^differed in 
matters of procedure,^ 

In the preliminary examination Goering testified that 
Schacht’s leaving the Reichsbank had no relation to the pro- 
gramme of rearmament. 

The vice-president of the Reichsbank, Puhl, confirmed that 
Schacht’s resignation from the Reichsbank can be explained by 
^his desire to extricate himself from a dangerous situation' 
which developed as the result of Schacht’s own crooked finan- 
cial operations. 

(b) The reason is not Schacht's disapproval of mass terror 
conducted by the Hitlerites. 

The witness for the defence, Gesevius, testified that he con- 
stantly informed Schacht of the criminal actions of the Gestapo, 
created by Goering, and that nevertheless, right up to the end 
of 1936, Schacht looked for ‘Goering's support.' 

In his letter to von Blomberg on December 24th 1935 
Schacht suggested that the Gestapo apply ‘more cautious 
methods,' since the open terror of the Gestapo ‘hinders the 
objectives of the armament.' 

On January 30th 1937 Schacht was awarded the golden Party 
insignia by Hitler. As stated in an official German publication, 
‘he was able to be of greater help to the Party than if he were 
actually a member of the Party.' 

Only in 1943, having understood earlier than many other 
Germans the inevitability of the failure of the Hitlerite regime, 
did Schacht establish contact with the opposition circles, how- 
ever, doing nothing to help depose this regime. Therefore, it 
was not by chance that, having found out these connections of 
Schacht, Hitler still spared Schacht's life. 

It is thus indisputably established that : 

(i) Schacht actively assisted in the seizure of power by the 
Nazis; 
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(2) During a period of twelve years Schacht closely colla- 
borated with Hitler; 

(3) Schacht provided the economic and financial basis for the 
creation of the Hitlerite military machine; 

(4) Schacht prepared Germany’s economy for the waging of 
aggressive wars; 

(5) Schacht participated in the persecution of Jews and in 
the plunder of territories occupied by the Germans. 

Therefore Schacht' s leading part in the preparation and 
execution of the common criminal plan is proved. 

The decision to acquit Schacht is in obvious contradiction 
with the evidence in the possession of the Tribunal.” 
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THE PRINCIPAL POSTS OCCUPIED BY EACH 
OF THE ACCUSED 

(Note. — ^This list is not exhaustive, being intended merely to 
give some idea of the field of activity of each of the accused. In 
addition to the posts listed, most of the accused held honorary 
offices or ranks which conferred distinction rather than 
influence.) 

Hermann Wilhelm Goering : 

Successor designate to Hitler. 

Minister for Air and Commander-in- Chief of the Air 
Force. 

Plenipotentiary for the Four-year Plan. 

Chief of Police in Prussia. 

Chairman of the Ministerial Council for the Defence of 
the Reich. 

President of the Reichstag. 

Rudolf Hess : 

Deputy to the Fiihrer and successor designate next to 
Goering. 

Minister without Portfolio. 

Member of the Ministerial Council for the Defence of the 
Reich. 

Joachim von Ribbentrop : 

Ambassador to Great Britain. 

Minister for Foreign Affairs. 

Robert Ley : 

J.eader of the Labour Front. 

Wilhelm Keitel: 

Head of the OKW. 
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Member of the Ministerial Council for the Defence of the 
Reich. 

Field-Marshal. 

Ernst Kaltenbrunner : 

Chief of the SS in Austria. 

State Secretary for Security in Austria. 

Chief of the (German) Security Police and Security Ser- 
vice (SD). 

Head of the RSHA in the Ministry of the Interior and SS. 
Alfred Rosenberg : 

Head of the Foreign Department of the Nazi Party. 
Reichsleiter for Ideology. 

Minister for the Eastern Occupied Territories. 

Editor of the Volkischer Beobachter. 

Plead of the Einsatzstab Rosenberg. 

Hans Frank : 

Minister without Portfolio. 

Reichsleiter for Legal Affairs. 

Governor-General of Poland. 

Wilhelm Frick : 

Minister of the Interior. 

Plenipotentiary for Home Administration. 

Member of the Ministerial Council for the Defence of the 
Reich. 

Protector of Bohemia and Moravia. 

Julius Streicher: 

Gauleiter of Franconia. 

Editor of Der Stiirmer, 

Walter Funk : 

Government Press Chief. 

State Secretary in the Propaganda Ministry. 

Minister for Economics. 

Plenipotentiary for War Economy. 

President of the Reichsbank. 

Member of the Ministerial Council for the Defence of the 
Reich. 
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Hjalmar Schacht: 

Minister for Economics. 

Plenipotentiary for War Economy. 

President of the Reichsbank. 

Minister without Portfolio. 

Gustav Krupp von Bohlen und Halbach : 

Chairman of Krupp A.G. 

Karl Doenitz : 

Commander-in-Chief U-boats. 

Commander-in-Chief of the German Navy. 

Grossadmiral. 

Head of the German State. 

Erich Raeder : 

Commander-in-Chief of the German Navy. 
Grossadmiral. 

Baldur von Schirach : 

Youth Leader. 

Governor and Gauleiter of Vienna. 

Fritz Sauckel : 

Gauleiter, Minister of the Interior and Prime Minister of 
Thuringia. 

Plenipotentiary for the Employment of Labour, and Man- 
power Chief under the Four-year Plan. 

Alfred Jodi : 

Chief of the Operations Staff of the OKW. 

Generaloberst. 

Martin Bormann : 

Deputy to the Fuhrer. 

Head of the Chancellery of the Nazi Party. 

Franz von Papen : 

Vice-Chancellor of the Reich. 

Ambassador to Austria. 

Ambassador to Turkey. 
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Artur Seyss-Inquart : 

Minister of the Interior and Chancellor of Austria. 
Commissioner for the Netherlands. 

Minister without Portfolio. 

Albert Speer: 

Head of the Organisation Todt. 

Minister for Armament and War Production. 
Inspector-General of Roads and of Water and Power. 
Plenipotentiary for Armaments under the Four-year Plan. 

Constantin von Neurath : 

Minister for Foreign Affairs. 

Protector of Bohemia and Moravia. 

Minister without Portfolio. 

Hans Fritzsche : 

Chief of Radio Propaganda. 

Editor of DNB. 

Plenipotentiary for the Political Organisation of Radio in 
Greater Germany. 
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THE REICH DEFENCE COUNCIL (REICHS- 
VERTEIDIGUNGSRAT) AND CABINET 
MINISTERS OF THE THIRD REICH 

This Council was secretly established following a Cabinet 
decision of April 4th 1933. It was the predecessor of the Minis- 
terial Council for the Defence of the Reich which was estab- 
lished the day before the invasion of Poland. The Reich De- 
fence Council had, according to Frick, to prepare for war and 
also to have ready the decrees which would be published on the 
outbreak of war by its successor, the Ministerial Council. For 
the purposes of these preparations all Reich Ministries, except 
those of Foreign Affairs and Propaganda, were grouped into 
three groups under a Plenipotentiary v/ho could issue decrees 
affecting the Ministries in his group. The three Plenipoten- 
tiaries were : 

(i) The Chief of the High Command of the Armed Forces 
(Chef OKW); 

(ii) The Plenipotentiary for War Economy (Generalbevoll- 
machtigter fur Kriegswirtschaft — GBW); 

(iii) The Plenipotentiary for Home Administration (General- 
bevollmachtigter fiir Reichsverwaltung — GBW). 

These offices did not all come into existence in 1933. The first 
was not created until February 1938, when Keitel received the 
post, which he held until the end. The second was created in 
May 1935 for Schacht, who was succeeded in 1939 by Funk. 
The third was created in April 1938 and was held first by Frick 
and later by Himmler. The grouping of departments was as 
follows : 

(i) Under Keitel : 

Posts. 
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Transport. 

Roads. 

(ii) Under Schacht/Funk : 

Economics. 

Food and Agriculture. 

Labour. 

Forests. 

(And to a more limited degree) 
Finance. 

The Reichsbank. 

(iii) Under Frick/Himmler: 

Interior. 

Justice. 

Education. 

Churches. 

Space Allocation (Raumordnung). 


It may also be convenient to set out a list of German Minis- 
ters from the Nazi accession to power on January 30th 1933 to 
the end of the Third Reich. (Except where otherwise indica- 
ted, the positions shown were held up to the capitulation of 
I945-) 


Chancellor 

Vice-Chancellor 

Foreign Minister 


Interior 

War 

Air 

Finance 


Adolf Hitler. 30/1/33. 

Franz von Papen. 30/1/33- 

30/7/34- 

Constantin von Neurath. 30/1/33- 

4/2/38- 

Joachim von Ribbentrop. 4/2/38. 
Wilhelm Frick. 30/1/33-25/8/43. 
Heinrich Himmler. 25/8/43. 
Werner von Blomberg. 30/1/33- 
4/2/38 (when it was abolished). 
Hermann Goering. 10/3/35. 

Lutz Schwerin von Krosigk. 

30/1/33- 
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Economics 


Food and Agriculture 


Propaganda 

Education 

Labour 

Armament and Munitions 
(later Armament and 
War Production) 

Transport 


Posts 


Churches 

Justice 


Eastern Territories 


Alfred Hugcnbcrg. 30/1/33- 

29/6/33- 

Kurt Schmitt. 30/6/33-30/7/34. 
Hjalmar Schacht. 30/7/34- 
26/11/37. 

Walter Funk. 15/1/38. 

Alfred Hugenberg. 30/1/33- 

29/6/33- ^ 

Walter Darre. 30/6/33. 

Herbert Backe (acting). 23/5/42. 
Jaul Joseph Goebbels. 17/3/33- 
Bernhard Rust. 1/5/34. 

Franz Seldte. 30/1/33. 

Fritz Todt. 17/3/40-8/2/42. 
Albert Speer. 9/2/42. (Also Inspec- 
tor-General of Roads and Inspec- 
tor-General of Water and Power). 
Peter Paul von der Eltz. 30/1/33- 
2/2/37. (Resigned on being 
offered the Gold Medal of the 
Party.) 

Julius Dorpmuellcr. 2/2/37. 

Peter Paul von der Eltz. 30/1/33- 
2/2/37. 

Wilhelm Ohnesorge. 2/2/37. 

Hans Kerri. 16/7/35-13/12/42. 
Hermann Muhs (acting). 3/2/42. 
Hans Guertner. 

Franz Schlegelberger. 29/1/41- 
20/8/42. 

Otto Thierack. 20/8/42. 

Alfred Rosenberg. 17/7/41. 


Without Portfolio : 

Rudolf Hess. 1/12/33-26/5/41. Deputy to the Fuhrer. 
Martin Bormann. 29/5/41. Deputy to the Fuhrer. 
Ernst Roehm. 1/12/33-30/6/34. 
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Hans Frank. 19/13/34. 

Hjalmar Schacht. 36/1 i/ 37 *“ 3 i/ 1/43. 

Hans Heinrich Lammers. 36/11/37. Head of the Reich 
Chancellory. 

Otto Meissner. 1/13/37. Head of the President's Chan- 
cellory. 

Constantin von Neurath. 4/3/38. Chairman of the Secret 
Cabinet Council. 

Wilhelm Keitel. 4/3/38. Chief of the OKW. 

Walter von Brauchitsch. 35/2/38-31/12/41. Commander- 
in-Chief of the Army. 

Erich Raeder. 25/2/38-30/1/43. Commander-in-Chief of 
the Navy. 

Artur Seyss-Inquart. 1/5/39. 

Karl Doenitz. 30/1/43. Commander-in-Chief of the Navy. 

Karl Hermann Frank. 25/8/43. Protector of Bohemia- 
Moravia. 

A few additional persons had limited access to Cabinet meet- 
ings and papers : 

Baldur von Schirach. Reich Youth Leader. 

Arthur Axmann. Reich Youth Leader. 

Ernst Bohle. Head of the Auslandsorganization. 

Walter Funk. Government Press Chief. 

Otto Dietrich. Government Press Chief. 

Eduard von Popitz. Prussian Finance Minister. 
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THE DESTRUCTION OF THE WARSAW 
GHETTO IN 1943 

This account of the destruction of the Warsaw Ghetto owes 
nothing to the imagination and nothing to the enemies of Ger- 
many. It is based solely on contemporary German official re- 
ports. 

The Warsaw Ghetto was established late in 1940. The Ger- 
man military authorities had wanted to establish it at the begin- 
ning of that year, but the plan had been opposed by their 
economic and industrial experts, who argued that the segrega- 
tion of the Jews in one quarter of the town would hamper the 
various scattered factories in which they were employed. Later, 
however, on the plea of protecting the German troops from the 
contamination of the Jews, the original plan prevailed and the 
mediaeval institution of the Ghetto was reintroduced. At that 
time it was calculated that there were about 400,000 Jews in the 
Ghetto, living in a density of about 5 persons per room. Two 
years later, as the tide of war changed, the Germans determined 
on the removal of this Jewish population. In August and Sep- 
tember 1942 about 310,000 Jews were removed, and early in 
1943 ^ further 6,000-7,000 were ‘Resettled.’’ Then Himmler 
ordered that all the industries in the Ghetto were to be removed 
to Lublin, together with the entire Jewish population. It was 
this order which led to the destruction of the Ghetto, for the 
Jews determined to resist it. In order to enforce it the Germans 
planned a three-day undertaking, but from first to last opera- 
tions lasted for twenty-eight days (April loth to May i6th), 
and in the course of the fighting which ensued the whole scope 
and object of the undertaking were completely altered. 

On April 17th SS Brigadefiihrer and Major-General of 
Police S troop arrived in Warsaw to direct operations, and in 
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the early hours of the morning of April 19th the first assault 
took place. It provided the Germans with the first of many sur- 
prises, for it was repulsed with a liberal dose of Molotov cock- 
tails. A second assault a few hours later was more successful 
and the Jews were driven from the rooftops and forced to retire 
into cellars, dugouts and sewers, with the loss of 200 men taken 
captive. The Germans were as yet ignorant of the extent of the 
underground defences which the Jews had prepared. An 
attempt to drive the Jews to the surface by flooding failed and 
German plans had then to be recast. Regular Army engineer 
units were called upon to attack the larger factories, which 
had been converted into defence strongpoints and which were 
being used by the Jews for the manufacture of instruments of 
war. Clearly the operation was no longer just a police matter. 
Stroop had one (French) tank, which belonged to the Waffen 
SS, but even with this he was unable to make progress against 
the fortified points. 

The Jews, soon joined by a number of Poles, organised them- 
selves into battle groups twenty to thirty strong, consisting for 
the most part of young people in their early twenties, deter- 
mined to resist to the last. There were girls as well as boys, 
girls firing revolvers from both hips and then pulling out an un- 
expected grenade from their bloomers. The underground sys- 
tem of cellars and passages was most elaborate, well stocked 
with food and munitions, equipped with sleeping, washing and 
toilet facilities and connected with the outside world. In order 
to meet this situation Stroop re-formed his forces and divided 
them into small battle groups or raiding parties. On the second 
day of the fighting these parties captured a total of only 505 
Jews, but on the succeeding days Stroop was able to report 
captures at the rate of over 5,000 per day. A summons to 4,000 
Jews to abandon a block in which they were defending them- 
selves was obeyed by only twenty-eight of them, and Stroop 
then had occasion to bring up his guns — a battery of 2-cm. AA 
guns and a single lo-cm. howitzer. So it went on — slowb'' but 
surely. Trains were despatched daily with large loads of human 
freight for the extermination camp. 
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The three days envisaged for the operation had gone by and 
on April 23rd new orders came from Himmler. Up till then the 
Germans had wanted to save the factories and machinery in the 
Ghetto as far as possible. Now, however, the orders were for 
‘‘complete combing out with the greatest severity and relentless 
tenacity.’^ There was no doubt what this meant — no punches 
barred. Stroop decided to destroy the entire Ghetto area by 
fire. The Army engineers went in again, and as the buildings 
began to blaze the trapped inhabitants were seen to leap out of 
the fourth-floor windows, “abusing Germany and the Fuhrer 
and cursing the German soldiers,’^ and to crawl away with 
broken bones to a new refuge. Others were smoked out of the 
sewers or killed as their dugouts were blown up. (As many as 
631 dugouts were blown up in the four weeks.) Here is an 
extract from the official accotmt which in Stroop^s own words 
illustrates the mood of the fighting of these days : 

“The longer the resistance lasted, the tougher the men of the 
Waffen SS, Police and Wehrmacht became. They fulfilled their 
duty indefatigably in faithful comradeship and stood together as 
models and examples of soldiers. Their duty hours often lasted 
from early morning until late at night. At night search patrols 
with rags wound round their feet remained at the heels of the 
Jews and gave them no respite. Not infrequently they caught and 
killed Jews who used the night hours for supplementing their 
stores from abandoned dugouts and for contacting neighbouring 
groups or exchanging news with them. 

“Considering that the greater part of the men of the Waffen 
SS had only been trained for three or four weeks before being 
assigned to this action, high credit should be given for the pluck, 
courage and devotion to duty which they showed. It must be 
stated that the Wehrmacht engineers, too, executed the blowing 
up of dugouts, sewers and concrete buildings with indefatig- 
ability and great devotion to duty. Officers and men of the Police, 
a large part of whom had already been at the front, again ex- 
celled by their dashing spirit. 

“Only through the continuous and untiring work of all in- 
volved did we succeed in catching a total of 56,065 Jews, whose 
extermination can be proved. To this should be added the num- 
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ber of Jews who lost their lives in explosions or fires but whose 

numbers could not be ascertained.” 

Once the Germans had got the measure of the task which 
faced them and had altered their plans accordingly, the final 
result was only a question of time. By the end of the first week 
27,464 Jews had been caught alive (apart from the killed and 
presumed killed) for the loss of 5 German dead and 50 
wounded. The daily strength of the German forces throughout 
the period averaged 2,090. Thereafter the work of smoking out, 
combing out and pulling out went on steadily, the Germans 
finding that they could use smaller (and consequently more and 
more) search parties. On April 28th a very special dugout for 
‘^rich Jews” was found. It had running water and electric light 
ten feet below the surface, and 274 people were pulled out of it. 
By that time there were indications that food supplies were 
getting low in the underground. On May 2nd Stroop had a visit 
from his superior, SS Obergruppenfiihrer and General of 
Police Kriiger, Higher SS and Police Leader East, who came 
over from his Headquarters at Cracow now that things in 
Warsaw were getting under control. 

The last act in this appalling man-hunt took place at 8.15 
p.m. on May i6th, when the synagogue was blown up. There- 
after there were only eight buildings left in the former Ghetto 
area, including the Dzielna prison, which was preserved for 
use as a concentration camp. 
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THE REORGANISATION OF THE GERMAN 
MILITARY MACHINERY OF COMMAND IN 
1938 AND ITS PRACTICAL CONSEQUENCES 

War, like everything else, has become more and more com- 
plicated. Consequently, the organisation of war has become 
more difficult and more important. There are two distinct prob- 
lems involved in the organisation of war — first, the co-ordina- 
tion of the different fighting Services (Army, Navy and Air 
Force); and, secondly, the co-ordination of the fighting Ser- 
vices with other agencies of war, such as economic, political and 
propaganda departments. The Germans solved these problems 
very nicely on paper, but when it came to the point their plans 
broke down under the strains and stresses of war itself. Other 
countries, the Germans noted as they thought over the problem, 
had made various experiments. In 1936 both England and 
France took steps to improve the co-ordination between their 
fighting Services in the sphere of supply. In England a Ministry 
for Inter-Service Co-operation was established, while in France 
a Minister for National Defence was appointed. At that time 
the most urgent problem was that of rearmament, and in both 
countries the offices established in 1936 were chiefly concerned 
with the procuring and apportioning of arms and raw materials 
for the different Services. Two years later the French Minister 
of Defence was given a wider authority, including a power of 
veto over appointments for certain higher positions in the three 
Services. In neither country, however, was there a separate 
military office with authority over the three Services, though 
in France shortly before the war one of the three Chiefs of Staff 
recei";ed a certain limited general commitment in respect of the 
Armed Forces as a whole. He retained, however, his position as 
Chief of Staff of his own Service. In Italy, under the Fascist 
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regime, Mussolini, as Supreme Commander-in-Chief, had a 
small personal staff distinct from the General Staffs of the 
fighting Services. This Italian model was the closest to the 
organisation which the Germans developed and established just 
before the war. 

In Germany Hitler was the Supreme Commander of all the 
Armed Forces. He did not in this respect have three different 
titles like a king, who may be at once Commander-in-Chief of 
the Navy and Commander-in-Chief of the Army. Hitler was 
the Supreme Commander of the Wehrmacht, which at this 
level was regarded as a single entity, the combined might of the 
German nation in arms. The establishment in 1938 of the 
OKW had three main objects. In the first place, it was osten- 
sibly a staff which would supply the Supreme Commander 
with the information he desired on military affairs and would 
also be the organ which would ensure the execution of the 
wishes of the Supreme Commander. Secondly, it was also a 
Department of State to co-ordinate the activities of the fighting 
Services, study overall strategy and plans and co-operate at the 
highest level with other Departments of State whose activities 
might impinge on the military sphere. Thirdly, there was 
another motive behind the creation of the OKW. Hitler always 
distrusted the generals. Although Hitler and the generals had 
many ambitions in common, their limited partnership inclined 
to be an uneasy one, with the generals on their side jealous of 
their prerogatives, their traditions and their professional skill 
and Hitler on the other side convinced that he had a peculiar 
gift for military matters and convinced also that most of the 
generals were old fogies who distrusted the pace of Nazi re- 
armament. 

The generals did not like the reorganisation of February 
1938. At the beginning of March the High Command of the 
Army submitted a memorandum which, over the signature of 
the Commander-in-Chief, von Brauchitsch, argued against a 
superimposed Inter-Service staff and in favour of a looser 
system of co-ordination by means of a standing committee of 
Commanders-in-Chief. In other words, the Army was fighting 
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hard to maintain its independence and was at the same time 
proposing a scheme which, in so far as it involved Inter-Service 
co-ordination, at the same time ensured the domination of the 
Army, which in the nature of things was bound to be far the 
most important Service in any war in which Germany might be 
engaged. The Navy, as well as the Army, put in a separate 
memorandum about the same time, arguing against the OKW. 
Thus at the very outset the OKW had to justify its existence 
against extremely powerful enemies. It had, of course, the sup- 
port of Hitler, which would presumably have in the long run 
been decisive in any event, but if it was to function at all effec- 
tively and smoothly, it must also try to persuade the Service 
Chiefs that the new scheme of things was logical and efficient 
and would not unduly hamper the legitimate activities of the 
Army, Navy and Air Force Staffs. Consequently in April 1938 
Jodi is a somewhat enigmatic figure. It has been common, both 
Jodi is a somewhat enigmatiic figure. It has been common, both 
in German military circles and outside Germany, to take the line 
that the second World War produced no great strategic brain 
comparable to that of Ludendorff and that the Army generals 
were constantly and (from their point of view) disastrously in- 
terfered with by Hitler and the OKW. These arguments do less 
than justice to Jodi, who appears, on paper at least, to have 
been a good senior Staff Officer, though possibly not a brilliant 
one. The same impression of his capabilities was produced by 
his bearing and by his answers in the witness box at Nurem- 
berg. He incidentally performed the somewhat unusual feat of 
keeping on good terms with Hitler (except for one period of 
about five months), notwithstanding constant close personal 
contact with the Fiihrer. Jodi himself ascribed his success in 
this respect partly to his extensive knowledge of Bavarian 
stories of a certain character, which entertained the Supreme 
Commander. He fell from grace in 1942 as a result of a quarrel 
with Hitler, but survived this mishap because his successor 
designate, General Paulus, failed to return from Stalin- 
grad to take over his job. Here is his own account of the 
episode : 
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'^The worst crisis was in August 1942, in Vinizza, when I 
opposed Generaloberst Haider because of unjustified opposition. 
It was an operational problem, which won’t interest the Court. 
Never in my life did I experience such an outbreak of anger from 
any human being. From that day on he never appeared to eat at 
the common meal, never for the duration of the war. The report 
on the situation no longer took place in my map room, but in the 
Fuhrer’s shelter. At every report on the situation from that day 
on an SS officer took part Eight stenographers were ordered to 
be there. From that day on they took down every word. The 
Fiihrer refused to shake hands with me any more. He hardly 
greeted me. This condition lasted until January 30th 1943, when 
he told me through Field-Marshal Keitel that he could no longer 
work with me and I would be replaced by General Paulus as soon 
as Paulus had taken Stalingrad.*’ 

In his paper of April 1938 Jodi first reviewed the various dif- 
ferent activities which have to be co-ordinated in the course of 
waging total war : 

^\d) The political direction of war. 

*\b) The direction of the people in war. 

^\c) The direction of the military side of war. 

^^(^The direction of the propaganda and economic sides of 
war to harmonise with the military aims. 

The organisation of the nation in arms to support the 
forces in the field. 

^*(f) The direction of the propaganda war. 

*Xg) The direction of the economic war.” 

In Nazi Germany the Fiihrer and Chancellor was responsible 
for the first two of these; the next three were the responsibility 
of the Commander-in-Chief of the Armed Forces (Hitler again 
in a different guise and supported by a different set of advisers); 
the last two were respectively the business of the Minister of 
Propaganda and the Plenipotentiary for War Economy. Jodi 
emphasised that total war inevitably implied the interdepend- 
ence of all these matters and that in the military sphei^e har- 
mony and co-ordination were of such overriding paramount 
importance that it was essential to have a single Wehrmacht 
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staff. The old system of two staffs, one for the Army and one 
for the Navy, with a somewhat unreal and ineffective link in 
the person of the Kaiser, might have been just good enough so 
long as there were only two Services, but with the advent of 
the Air arm the old system had become completely inadequate 
and obsolete. Moreover, the separation during the first World 
War between front and rear commands forced Ludendorff to 
intrude into affairs which were not strictly in his province, but 
which he could not leave alone, since home organisation and 
the home front were inseparably interwoven with the conduct 
of the war in the field, Ludendorff’s attempts to get over this 
difficulty were both unsuccessful and disastrous. 

The Operations Staff of the OKW was to elaborate the broad 
lines of overall strategy, while other departments were ^^to bring 
the nation in arms into line with the fighting Forces.” Like 
almost anybody who is starting up a new organisation, the big 
shots in OKW insisted that these things would be done by 
small sections which would eschew matters of detail, adminis- 
trative problems, etc. — i.e. the Army was given to understand 
that really the OKW was hardly going to interfere at all and 
would be only too glad to be left alone to study the few really 
big policy problems, which the Army could not reasonably arro- 
gate to itself in isolation from the other Services and from the 
politicians. Jodi conceded that the Army was likely to be much 
more important than the Navy or the Air Force, but that was 
no reason for giving the Army a special hegemony. Nobody 
could expect the Army to be entirely fair to the Navy and the 
Air Force if it was accorded a special position. 

^‘It is impossible to grant control to one of the Services or to 
give it preponderant influence or control merely because it was 
thought in peace-time that that Service would be the decisive one 
in war. It is just as impossible to switch control from one Service 
to another, according to the development of the war.” 

When it came to the point, things did not work out as had 
been intended. First, the overall strategic planning commitment 
led the OKW on to the actual control and conduct of the 
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planned operations. This first happened in the Norwegian 
adventure, which was commanded by an officer with authority 
over contingents of all three Services and himself subordinated 
directly to the OKW. Secondly, the stresses and strains of a 
war on many fronts led to a new division of functions between 
the Army and OKW. The idea had been that the OKW should 
sit back in a position from which it could see everything in per- 
spective and where it could consequently give careful, unhar- 
assed thought to the broad lines of strategy, while the Array 
fought campaigns. All this was changed after the opening of 
the Russian campaign. The Army soon found that it had too 
many campaigns on its hands, and the OKW descended from 
its lofty position to take immediate control and direct responsi- 
bility in some theatres. Strategic planning did not entirely go by 
the board, but it receded somewhat into the background and 
was no longer clear from the hurlyburly. As the war proceeded, 
the differentiation between the OKW and Army Staffs became 
more and more a matter of mere geography, and soon plans 
began to appear for the amalgamation or fusion of the two. 
Hitler, it should be remembered, had all along been the 
Supreme Commander of the Army. These plans never reached 
their logical conclusion, but their trend was clearly towards a 
tripartite division according to Services with a residue of over- 
all authority in the Army. Whether the OKW absorbed the 
Army or vice versa, the result would have been the same, and 
the Army would have got the privileged position which Jodi 
strenuously and successfully sought to deny to it in 1938. 
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THE MILITARY LEADERSHIP OF GER- 
MANY AS DEFINED BY THE INDICTMENT 

The ‘General Staff and High Command of the German 
Armed Forces’ referred to in the Indictment consist of those 
individuals who between February 1938 and May 1945 were 
the highest commanders of the Wehrmacht, the Army, the 
Navy and the Air Force. The individuals comprising this 
group are the persons who held the following appointments : 

Oberbefehlshaber der Kriegsmarine (Commander-in-Chief 
of the Navy). 

Chef (and, formerly. Chef des Stabes) der Seekriegsleitung 
(Chief of Naval War Staff). 

Oberbefehlshaber des Heeres (Commander-in-Chief of the 
Army). 

Chef des Generalstabes des Heeres (Chief of the General 
Staff of the Army). 

Oberbefehlshaber der Luftwaffe (Commander-in-Chief of 
the Air Force). 

Chef des Generalstabes der Luftwaffe (Chief of the General 
Staff of the Air Force). 

Chef des Oberkommandos der Wehrmacht (Chief of the 
High Command of the Armed Forces). 

Chef des Fuhrungstabes des Oberkommandos der Wehr- 
macht (Chief of the Operations Staff of the High Com- 
mand of the Armed Forces). 

Stellvertretender Chef des Fuhrungstabes des Oberkom- 
mandos der Wehrmacht (Deputy Chief of the Operations 
Staff of the High Command of the Armed Forces). 

Coromanders-in-Chief in the field, with the status of Ober- 
befehlshaber, of the Wehrmacht, Navy, Army, Air Force. 
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Functioning in such capacities and in association as a group 
at the highest level in the German Armed Forces Organisation, 
these persons had a major responsibility for the planning, 
preparation, initiation and waging of illegal wars as set forth in 
Counts One and Two of the Indictment and for the War 
Crimes and Crimes against Humanity involved in the execution 
of the common plan or conspiracy set forth in Counts Three 
and Four of the Indictment. 



Appendix Nine 

CONCLUDING PASSAGES OF GENERAL 
TAYLOR’S CLOSING SPEECH AGAINST 
THE MILITARY LEADERSHIP OF GERMANY 

‘^Under Articles 9 and 10 of the London Agreement for the 
trial of major war criminals, Keitel and Raeder and the other 
military defendants are on trial not only as individuals but as 
representatives of the German military leadership. The mili- 
tary defendants committed their crimes as military leaders and 
hand-in-hand with others. It is in their representative capacity 
that the military leaders in the dock are truly important. 

The evidence against this group is so complete and com- 
pelling that their attempts at defence must be desperately and 
inconsistently contrived. When called to account as a group for 
their crimes, the famous German General Staff disintegrates, 
like a child’s puzzle thrown on the floor, into 130 separate 
pieces. We are told that there was nothing there. Called upon 
to state their views on Hitler, aggressive war or any other un- 
pleasant subject, the pieces reassemble themselves into pattern 
instantly and magically. With true German discipline, the same 
words come from every mouth. When the question is the par- 
ticipation of the Wehrmacht in killing Jews, they indignantly 
deny that their soldiers would do such things. When the ques- 
tion is the enforcement of law and discipline within the Wehr- 
macht, we are met by affidavits saying that German soldiers 
who killed Jews were court-martialled and shot. Charged with 
responsibility as a group, they plead immunity on the ground 
that they could not resign and that their status was therefore 
involuntary. Seeking to establish that they disapproved the 
policies of Hitler, they boast that many of their number who 
expressed their opposition were allowed or requested to resign. 
The inconsistency of their appeal to the soldier’s oath of 

170 



APPENDIX NINE 


obedience is particularly shameless. Charged with launching 
aggressive wars against neighbouring countries, they plead the 
oath in their defence. Accused of crimes committed during the 
war, they take credit to themselves for refusing to obey criminal 
orders. And so it is represented that the soldier who in time of 
peace was completely bound by his oath to give unquestioning 
obedience, regardless of consequences, to a perjured head of 
state, could nevertheless, when his country was at war and 
obedience supposedly far more necessary, dabble in secret dis- 
obedience and thereby shift the blame and responsibility for 
the murder of commandos and kommissars on to other shoul- 
ders. 

Let us look once more at these military leaders whose actions 
we have just examined. They are a group in more ways than 
one. They are more than a group; they are a class, almost a 
caste. They are a course of thought and a way of life. They 
have distinctive qualities of mind, which have been noted and 
commented upon by the rest of the world for many decades, 
and have their roots in centuries. They have been a historical 
force and are still to be reckoned with. They are proud of it. 

To escape the consequences of their actions, these men now 
deny all this. But in their very denial the truth is apparent 
Their group spirit and unity of outlook and purpose are so deep 
that it drops from their lips willy-nilly. Read their testimony; 
always they refer to themselves as Ve’ or ‘we old soldiers,^ 
and they are for ever stating ‘ouri attitude on this or that sub- 
ject. Rundstedt^s testimony is full of such expressions of the 
attitude of the German military leaders as a group on a great 
variety of questions. Manstein told us that ‘we soldiers mis- 
trusted all parties’; ‘we all considered ourselves the trustees of 
the unity of Germany’; and ‘the National Socialist aim of uni- 
fication was according to our attitude, but not the National 
Socialist methods.’ 

What are the characteristics of the German military leaders? 
They have been familiar to students of history for a long time; 
books have been written by them and about them. They are 
manifest in the documents and testimony before the Tribunal. 
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They are careful observers of Germany’s internal politics, 
but their tradition and policy are not to identify themselves with 
parties or internal political movements. This is the only true 
note in the refrain, sung so often at this trial, that Ve were 
soldiers and not politicians.’ They regard themselves as above 
politics and politicians. They are concerned only with what 
they consider to be the deeper, unchanging interests of Ger- 
many as a nation. As Manstein put it : 

We soldiers mistrusted all parties because eveiy party in Ger- 
many placed its own interests above the interests of Germany. 
We all considered ourselves the trustees of the unity of Germany 
in this respect. . . 

The German military leaders are deeply interested in foreign 
politics and diplomacy. Any intelligent professional officer must 
be. Training is conducted, equipment is built, and plans are 
evolved in the light of what is known about the military poten- 
tial and intentions of other countries. No officers in the world 
were more aware of this than the Germans; none studied the 
international scene as closely or with such cold calculation. It 
was their mentor, Clausewitz, who described war as an instru- 
ment of politics. 

The German military leaders want Germany to be free from 
political fluctuations, and a government which will mobilise 
German resources behind the Wehrmacht and inculcate in the 
German public the spirit and purposes of militarism. This is 
what Rundstedt meant when he said that; ‘The National 
Socialist ideas which were good were usually ideas which were 
carried over from old Prussian times and we had known already 
without the National Socialists.’ This is what Manstein meant 
by the ‘unity’ of Germany. 

The German military leaders believe in war. They regard it 
as part of a normal, well-rounded life. Manstein told us from 
the witness box that they ‘naturally considered the glory of 
war as something great.’ The ‘considered opinion’ of OKW 
in 1938 recited that: 

‘Despite all attempts to outlaw it, war is still a law of nature 
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which may be challenged, but not eliminated. It serves the sur- 
vival of the race and state or the assurance of its historical future. 

‘This high moral purpK)se gives war its total character and its 
ethical justification.’ 

These characteristics of the German military leaders are deep 
and permanent. They have been bad for the world, and bad for 
Germany too. Their philosophy is so perverse that they regard 
a lost war, and a defeated and prostrate Germany, as a glorious 
opportunity to start again on the same terrible cycle. Their 
attitude of mind is nowhere better set forth than in a speech 
delivered by General Beck before the German War Academy in 
^935- The audience of young officers was told that ‘the hour of 
death of our old magnificent Arm)r’ in 1919 ‘led to the new 
life of the young Reichswehr,’ and that the German Army re- 
turned from the first World War ‘crov/ned with the laurels of 
immortality.’ Later on they were told that if the military 
leaders have displayed intelligence and courage, then losing a 
war ‘is ennobled by the pride of a glorious fall.’ In conclusion, 
they are reminded that Germany is a ‘military-minded nation^ 
and are exhorted to remember ‘the duty which they owe to the 
man who re-created and made strong again the German Wehr- 
macht.’ 

In 1935 was Hitler. In previous years it was other 

men. The German militarist will join forces with any man or 
government that offers fair prospect of effective support for 
military exploits. Men who believe in war as a way of life learn 
nothing from the experience of losing one. 

I have painted this picture of the German military leaders, 
not because it is an unfamiliar one, but because it is so familiar 
that it may be in danger of being overlooked. We must not 
become preoccupied with the niceties of a chart or details of 
military organisation at the expense of far more important 
things which are matters of common knowledge. The whole 
world has long known about and suffered at the hands of the 
German military leadership. Its qualities and conduct are op^n 
and notorious. Is the world now to be told that there is ho such 
group? Is it to hear that the German war-lords cannot be 
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judged because they were a bunch of conscripts? We have had 
to deal seriously with such arguments only because there are no 
others. 

That the case against the German militarists is clear does not 
make it the less important. We are at grips here with something 
big and evil and durable; something that was not born in 1933 
or even 1921; something much older than anyone here; some- 
thing far more important than any individual in the dock; 
something that is not yet dead and that cannot be killed by a 
rifle or a hangman’s noose. 

For nine months this court room has been a world of gas 
chambers, mountains of corpses, human-skin lampshades, 
shrunken skulls, freezing experiments and bank vaults filled 
with gold teeth. It is vital to the conscience of the world that 
all the participants in these enormities shall be brought to jus- 
tice. But these exhibits, gruesome as they are, do not lie at the 
heart of this case. Little will be accomplished by shaking the 
poisoned fruit from the tree. It is much harder to dig the tree 
up by the roots, but only this will, in the long run, do much 
good. 

The tree which bore this fruit is German militarism. Mili- 
tarism was as much the core of the Nazi Party as of the 
Wehrmacht itself. Militarism is not the profession of arms. 
Militarism is embodied in the ^military-minded nation’ whose 
leaders preach and practise conquest by force of arms, and 
relish war as something desirable in itself. Militarism inevitably 
leads to cynical and wicked disregard of the rights of others 
and of the very elements of civilisation. Militarism destroys the 
moral character of the nation that practises it and, because it 
can be overthrown only by its own weapons, undermines the 
character of nations that are forced to combat it. 

The well-spring of German militarism through the years has 
been the group of professional military leaders who have be- 
come known to the world as the ‘German General Staff.’ That 
i§ ,why the exposure and discrediting of this group through the 
declaradon of criminality is far more important than the fate of 
the uniformed individuds in the box, or of other members of 
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this group as individuals. Keitel and Raeder and Rundstedt 
and Kesselring and Manstein have shot their bolt. They will 
not lead the legions of the Wehrmacht again. 

What is really at stake now is not the lives of these particular 
men, but the future influence of the German General Staff 
within Germany, and, consequently, on the lives of people in 
all countries. Ij'hat is why it was declared at Yalta : 

‘It ia our inflexible purpose to destroy German militarism and 
Nazism and to ensure that Germany will never again be able to 
disturb the peace of the world. We are determined to disarm and 
disbaiid all German Armed Forces; break up for all time the 
German General Staff that has repeatedly contrived the resur- 
gence of German militarism.^ 

The first steps towards the revival of German militarism 
have been taken right here in this court room. The German 
General Staff has had plenty of time to think since the spring 
of 1945, and it well knows what is at stake here. The German 
militarists know that their future strength depends on re-estab- 
lishing the faith of the German people in their military prowess 
and in disassociating themselves from the atrocities which they 
committed in the service of the Third Reich. Why did the 
Wehrmacht meet with defeat? Hitler interfered too much in 
military affairs, says Manstein. What about the atrocities? The 
Wehrmacht committed none. Hitler’s criminal orders were dis- 
carded and disregarded by the generals. Any atrocities which 
did occur were committed by other men, such as Himmler, and 
other agencies, such as the SS. Could not the generals have 
taken any steps to prevent Germany’s engulfment in war and 
eventual destruction? No; the generals were bound by their 
oath of obedience to the Chief of State. Did not an SS general 
say that the field-marshals could have prevented many of the 
excesses and atrocities? The reaction is one of superiority and 
scorn : ‘It thinks it is impertinent for an SS man to make such 
statements about a field-marshal,’ says Rundstedt. The docu- 
ments and testimony show that these are transparent fabrica- 
tions. But here, in embryo, are the myths and legends which 
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the German militarists will seek to propagate in the German 
mind. These lies must be stamped and labelled for what they 
are now while the proof is fresh. 

This is as important within our own countries as it is here in 
Germany. Militarism has flourished far more widely and obsti- 
nately in Germany than elsewhere, but it is a plant which 
knows no national boundaries; it grows everywhere. It lifts its 
voice to say that war between East and West, or Left and 
Right, or White and Yellow is inevitable. It whispers that newly 
devised weapons are so terrible that they should be hurled now 
lest some other country use them first. It makes the whole 
world walk under the shadow of death. 

German militarism, if it comes again, will not necessarily re- 
appear under the aegis of Nazism. The German militarists will 
tie themselves to any man or party that offers expectations of a 
revival of German armed might. They will calculate deliber- 
ately and coldly. They will not be deterred by fanatical 
ideologies or hideous practices; they will take crime in their 
stride to reach the goal of German power and terror. We have 
seen them do it before. 

The truth is spread on the record before us, and all we have 
to do is state the truth plainly. The German militarists joined 
forces with Hitler and with him created the Third Reich; with 
him they deliberately made a world in which might was all that 
mattered; with him they plunged the world into war and spread 
terror and devastation over the Continent of Europe. They 
dealt a blow at all mankind; a blow so savage and foul that the 
conscience of the world will reel for years to come. This was 
not war; it was crime. This was not soldiering; it was savagery. 
These things need to be said. We cannot here make history over 
again, but we can see that it is written true.” 
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